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STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether Appellant Norman 
was so insufficiently connected with the alleged crimes 
of housebreaking and grand larceny that the trial judge 
should have ordered a judgment of acquittal where (a) 
there was no direct evidence (1) that Norman entered the 
building in question, or (ii) that he was in exclusive 
possession of recently stolen property, or (iii) that he 
and any other person shared a common design or purpose to 
commit the alleged offenses and that he advised, incited, 
encouraged or aided such person to do so and where (b) 
the circumstantial evidence was confined to (i) his 
ownership of the automobile in which stolen property was 
being transported and (ii) his presence in the vehicle as 
a passenger, both while the property was being loaded in- 
to it and thereafter was being transported from a spot in 
the vicinity of the housebreaking. 

2. The question is whether the arrest of 
Norman was legal under circumstances where (a) he was a 


passenger in an automobile which the arresting officer 


was pursuing in a police cruiser for a traffic violation 


and (b) the car struck a tree and the driver and a pas- 
senger thereupon fled while Norman remained in the car, 
and (c) the officer, on reaching the scene of the crash 


a moment later, immediately arrested Norman at the door 
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of the car as the first step in the following sequence 


of events: 


(i) At the moment of arrest 


(1) 


the officer did not know of 
any offense which could have 
involved Norman; 

the officer did not have a 
warrant to arrest Norman for 
any offense; 

the officer believed that a 
housebreaking might have 
occurred; 

the officer believed that 
Norman might have committed 
a possible housebreaking; 
the officer did not tell 
Norman the reason for the 


arrest; and 


after tne arrest 


(1) the officer, after the pas- 


sage of possibly fifteen min- 
utes, and with Norman in his 
custody, went to an address 
nearly a mile distant from 
the place of arrest and in- 


vestigated a suspected house- 
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breaking; and 
(2) the officer, after this in- 
vestigation, took Norman to a 
police station and after possi- 
bly three hours booke@ Norman 
for housebreaking. 
3. The question is whether (a) an inspection 
of the inside of the car shortly after the arrest and (b) 


a search of the car at a police station about a half hour 


or more later were legal. 

4. The question is whether the eourt should 
have granted Norman's motion to suppress evidence of a 
television set, phonograph, and records which the police 
found in the car after the above-mentioned inspection and 
search. 

5. The question is whether Appellant Norman 
was unduly prejudiced by the failure of the trial judge 
either to grant him a mistrial or to admonish the jury 
in connection with the unsolicited, unexpected, and un- 
responsive testimony on cross-examination of a policeman 
which informed tne jury that the defendants had moved to 
suppress evidence. 

6. The question is whether proof of payment 
of $299 in 1961 for a phonograph and $229 in 1963 for a 
television set is sufficient to establish beyond a rea- 


sonable doubt that on December 8, 1965 these items had a 
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value of at least $100, where there was a complete ab- 
sence of proof relating to material factors of value, in- 
cluding their operating condition, appearance, wear, care, 
and depreciation. 

7. ‘The question is whether Appellant Norman was 
unduly prejudiced by the incorrect statement of the prose- 
cutor in his jury argument that Appellant Norman had as- 
sisted two other persons in loading stolen articles into 
an automobile whereas the only proof of possible aiding 
was his opening of a door of the car when tnese persons 
put a phonograph on the back seat. 

8. The question is whether Appellant Norman 
was unduly prejudiced by the trial court's handling of 
Norman's objection, prior to his cross-examination, to 
permitting the prosecutor to ask Norman whether he had 
been convicted of simple assault. 


9. The question is whetner the trial court 


properly instructed the jury with reference to (a) aiding 


and abetting and (b) exclusive possession of recently 


stolen property. 
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JURISDICTIONAL STATEMENT 


The Appellant and two other persons were in- 
dicted for housebreaking and grand larceny. A trial 
resulted in the conviction of Appellant and his two co- 
defendants on both charges. The jurisdiction of this 
Court is asserted under 28 U.S.D. §1291. Subsequent to 
the sentence on May 20, 1966, Appellant filed an appli- 


cation for allowance, in forma pauperis, to appeal to this 


Court. The District Court granted the application on May 
27, 1966. 
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STATEMENT OF THE CASE 


Appellants Norman, Washington and O'Bery were 
jointly indicted in two counts for the crimes of House- 
breaking (22 D.C. Code 1801) and Grand Larceny (22 D.C. 
Code 2201). They were tried and convicted of each offense. 
The testimony and proceedings were as follows: 

On December 8, 1965, Alwin A. Johnson occupied 
a private house at 4605 North Capitol Street, N. E., in 
the District of Columbia (T. 38, 46). Among the items 
of furniture located there were a stereophonic phonograph 
which he bought in 1961 for $299 and a television set 
which he bought in 1963 for $229 (T. 43, 44). They were 
too large to bring to the courtroom (T. 45, 188). John- 
son owned some records and record albums and had affixed 


to each record a label bearing his name and address as 


noted above (T. 42, 43, 45). Some or all of the records 


or albums were in the cabinet of the phonograph (T. he), 
Johnson left his home on that day at about 11:15 a.m. 
(T. 39, 49). At this time these items were inside the 
house and the front glass door was intact and locked. 
(T. 39). He did not know the appellants and had not given 
any of them permission to enter his home (T. 46), 

On December 8, 1965, Appellant Norman, twenty- 
one years of age, owmed an automobile which was registered 
in his name in the District of Columbia (T. 64, 237)..He 


did not drive it because he had never had an operator's 
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license and his learner's permit had expired (T. 213, 217, 
218). About noontime of that day, he happened to be ina 
restaurant at Seventn and T Streets, N. W., in the vi- 
cinity of his home (T. 212) when he met two men whom he 
knew only as "John" and "Pete" (T. 212, 214, 220, 250). 

He had seen them there and in the immediate vicinity on 
several occasions and was acquainted with them only a 
casual basis (T. 212, 219, 220, 223). He did not know 
their last names and addresses (T. 214, 220, 222, 223, 
227, 252). Knowing that he owned a car, they offered to 
pay him for its use in moving some furniture which they 
said belonged to them, since he was the only person they 
kmew who could supply transportation to them (T. 212, 215, 
220, 221, 226, 234). Norman trusted John and Pete (T. 222, 
22h, 226, 227, 228, 233, 245, 252). Norman told them he 
was agreeable to the offer but could not drive since he 
nad no ariver's license (T. 212, 213, 217, 218, 252, 253). 
The person kmown to him as John said he would drive the 
car and he thereupon exhibited an operator's permit (T. 
229, 252, 253). Norman did not observe the name of the 
person to whom the permit had been issued but noticed 
that the photograph thereon was that of John (T. 252). 


The three walked to the car, which was parked in the vie 


cinity and, with John driving, they proceeded north and 
parked the car in the neighborhood of 4605 North Capitol 


Street and near an alley (T. 213, 234). Appellant Norman 
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remained in the car (T. 242), but John and Pete left the 
ear and went into the alley (T. 242). Norman did not’ see 
where they went or what they did (T. 242). Shortly there- 
after, they returned to the car with a television set: and 

a stereophonic phonograph (T. 213, 216, 234). They put the 
television set in the trunk and tied the lid with a rope (Tv. 
213). The lid closed only partly and the instrument was 
visible to anyone who was behind the car and close enough 
to see the partly closed trunk (T. 86, 102, 137, 147). 
Norman opened a rear door (T. 243), and John ana Pete put 
the phonograph on the rear seat (T. 213, 243). The three 


men then entered the car and drove away, with John at the 


wheel, Norman and Pete also sat in the front seat (T. 52, 


101, 214, 243, 246). 


About two or three minutes later they were pro- 
ceeding slowly in a southerly direction in the 4500 block 
of Fort Totten Drive, one street east of North Capitol 
Street and about two long blocks from 4605 North Capitol 
Street (T. 39, 52). John reduced the speed for a stop 
sign on Fort Totten Drive at Hawaii Avenue (T. 101, 145). 
The car was going at a speed of fifteen or twenty miles 
an hour when it came to the stop sign (T. 153). During 
the period when the car was moving in the 4500 block of 
Fort Totten Drive, about 1:50 p.m., Police Officers Schlorb 
and Doyle, of the 12th Precinct and in uniform, were driving 
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their marked scout car in the same block and in the same 
direction, directly and immediately behind the Norman car 
(T. 51, 52, 57, 71, 95, 97, 98, 99, 136, 144, 145, 213). 
They had followed it from a point one or two blocks north 
of the stop sign (T. 98, 137). Each officer noticed the 
partially closed lid of the luggage trunk and each saw 
the television set inside (T. 96, 102, 137, 147). Before 
the Norman car reached the stop sign neither officer ob- 
served any unusual driving or any legal offense (T. 72, 
96). However, the car did not stop at the stop sign at 
Hawaii Avenue but proceeded past it through Hawaii Avenue 
and into Second Street, N. E. at the juncture of Fort 
Totten Drive and Hawaii Avenue (T. 53 72). Immediately 
thereafter, Officer Schlorb, who was operating the squad 
car (T. 51, 136, 146, 159), sounded the police siren and 
drove abreast the Norman car in order to stop it for fail- 
ing to stop at the stoo sign. (T. 72, 97, 100, 103, 115, 
137, 145, 146, 147, 151, 213, 237, 244). At this moment, 
John, Norman and Pete turned their heads to the left to- 
ward Officers Schlorb and Doyle (T. 56). Both policemen 
saw the faces of the three men (T. 56, 58, 116, 137, 139, 
153, 154, 213). When John and Pete saw the policemen they 


became scared (T. 236). John at once greatly accelerated 


the speed (T. 53, 54, 137, 140, 147, 213, 236). Norman 


asked him why he was doing so and requested him to stop 
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and inquire what the police wanted. Norman tried to re- 
move the key from the ignition but either John or Pete 
prevented this action (T. 236, 237, 245, 246). The Nor- 
man car, with the police chasing it (T. 53), went south 
on Second Street, N. E., entered a private driveway at 
201 Taylor Street, N. E., about seven or eight blocks 
from the point where the officers first saw the Norman 
car (T. 105, 106, 139, 140), crashed into a tree (T. 53, 
54, 72, 105, 150, 151, 236) and was so disabled that 4t 
could not be driven (fT. 112, 150). In its flight from 
the police car, the Norman car travelled at a high rate 
of speed, going at times over 70 miles an hour (T. 54, 
140, 148, 150). The police cruiser closely followed the 
Norman car for about four blocks (T. 148, 149) and was 
about 60 to 75 feet behind it when the collision oc- 
curred (T. 54, 58, 141, 162). Immediately thereafter 
both John and Pete left the car and fled (T. 58, 59, 72, 
140, 213, 236, 246), leaving Norman still in the front 
seat. During the pursuit and immediately after it ended, 


Officer Doyle broadcast a radio lookout (T. 121, 151, 152). 


Officer Krause, also of Precinct 12 (T. 63, 172), was at 
that time cruising in the same neighborhood in another 
squad car (T. 172). He heard Doyle broadcast a message 
to apprehend two Negro males of specified descriptions 
who were fleeing a car involved in a traffic accident 


(T. 175). Krause understood from the broadeast, which 
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he said was garbled, that Doyle and Schlorb wanted the 
two fugitives for traffic violations (T. 121, 172, 175, 
180). At or about the same time, Police Officer Matthews 
was cruising in his motorcycle in the vicinity of the 
crash when he heard a radio broadcast for a suspect (Tt. 
167). 

Immediately after the collision, Officer Schlorb 
stopped the police cruiser a few feet behind Norman's 
wrecked car and briefly ran after Pete in a vain attempt 
to caten him (T. 104, 141, 160, 236). He then returned 
to the scene of the crash and broadcast a lookout for the 
fugitive (T.121, 141, 161). In the meantime, Doyle had 
broadcast a lookout for both fugitives and then proceeded 
directly to the disabled vehicle (fT. 58). ‘When he reached 
the car he found Norman partly inside and partly outside 


the car and trying to scramble out of the right-hand 


door (T. 59, 131, 140, 159, 160, 162, 236). Officer 


Doyle immediately aporehended, arrested and searched 
Norman at the car door (T. 59, 60, 73, 75, 127, 131). 

At this moment, Doyle knew positively that Nor- 
man was not the driver of the car (T. 72). At the in- 
stant of this arrest and for possibly fifteen minutes 
thereafter, Doyle did not have any information or know- 
ledge of any housebreaking in the vicinity (T. 65, 73, 


74). Also, he did not know whether the television set 
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belonged to the occupants of the car (T. 73). Officer 
Doyle did not have a warrant for Norman's arrest on a 
housebreaking charge or any other felony charge (T. 7TH). 
He did not arrest Norman for a traffic violation (T. 7h, 
76). Officer Doyle arrested Norman solely because he saw 
the television set in the trunk during the chase and he 


thought that there was a possibility of a housebreaking 


and that Norman might have committed such an offense (T. 


73, 74, 76). Although he talked with Norman for possibly 
a minute at the door of the car, following the arrest, 
Doyle did not inform Norman of the reason for the arrest 
(T. 75). After he arrested Norman, both he and Schlorb 
inspected the inside of the car, sawthe television set 
in the trunk and the phonograph on the rear seat (T. 60, 
142). They also saw some phonograph records inside the 
car and their account of the incident suggests that one 
or both observed at least one record located outside the 
car (T. 61, 79, 95, 127, 142, 163). Each of the records 
which the officers examined bore a label giving Alwin 
Johnson's name and address (T. 61, 142). 3 
Within eight minutes following the crash and 
pursuant to the lookout (T. 64), Officer Krause arrested 
Appellant O'Bery about two-fifths of a mile from the scene 
of the crash (T. 64, 78, 141, 163, 172, 173, 177). Of- 


fiecer Matthews apprehended Appellant Washington at a 
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a@ifferent location but about the same distance removed 
(T. 62, 63, 158, 165, 167, 168, 169). Officers Doyle 
and Schlorb proceeded promptly to the places where Krause 
and Matthews, respectively, were detaining O'Bery and 
Washington, respectively, and they then and there identi- 
fied O'Rery as the driver (T. 54, 62, 63, 75, 78, 138, 
143, 177) ana Yashington as a passenger (T. 56) in the 
car which they had pursued (T. 63, 78, 122, 138, 170, 173; 
174). Thereupon Doyle and Schlorb took O'Bery and Wash- 
ington into custody (tT. 155, 157, 162, 165, 170, 173, 174, 
247), and went to the scene of the collision (T. 62, 156, 
157). 

Officer Schlorb remained there with Appellants 
O'Bery and Vashington until the crane arrived and moved 
the disabled vehicle and its contents to the Precinct 12 
Police Station (T. 127, 143, 161, 162) where the interior 
of the car was searched (T. 127). Officer Doyle, together 
with Officer Thomas of the 12th Precinct, about fifteen 
minuter after the crash (T. 65, 113, 143, 205), took Ap- 
pellant Norman to 4605 North Capitol Street for the pur- 
pose of conducting an investigation (T. 43, 65, 113, 114, 
125, 126, 132, 134, 206, 241, ake, 247). This address 
is about seven blocks from the scene of the crash (T. 65). 


Officer Thomas inspected the premises and found that the 


glass pane of the front door near the door lock was broken 
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and the door was closed but unlocked (T. 126, 134, 206- 
209). He then canvassed the neighborhood, stopping at 

two homes, in an effort to ascertain what had happened 

(Tf. 114, 208). Norman remained in custody in the cruiser 
(T. 114, 209). Officer Doyle kept watch on Norman but 
left the police car to inspect the front door and observed 
the broken glass (T. 65, 125, 126, 134). 

After this procedure, Doyle returned to the pre- 
cinct headquarters (T. 65, 66) and Appellants Norman, 
Washington, and O'Bery were booked for housebreaking. Ac- 
cording to Doyle this charge was placed against them at 
perhaps 4:00 p.m. (T. 83). He could not say whether they 
were in custody for more or less than three hours before 
the police charged them with housebreaking (T. 83). 

When Alwin Johnson returned home about 4:00 p.m. 
of the same day (December 8, 1965), the police had already 
been there and gone, and he found the glass pane of the 


front door broken and the television set and phonograph 


missing (T. 40, 41, 43). Later, at the Precinct 12 Police 


Station (T. 47, 66, 94, 143) he saw and identified not only 
these two pieces of furniture as those removed from his 
home during his absence but also his records inside the 
cabinet of the phonograph (T. 43, 44, 45, 49, 50, 94, 144). 
About a week later the police returned them to Mr. Johnson 
(Tt. 45, 48, 142). 
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According to Appellant Norman, the two men 
known to him as John and Pete, respectively, who put the 
television set and phonograph in his car and who were 
riding with him during the chase and at the time of the 
crash, were not Appellants O'Bery and Washington, des- 
cribed by the police officers as the driver and one of 
the two passengers, respectively. Norman said that prior 
to the collision he had never seen either O'Bery or Wash- 


ington (T. 79, 247) and he so informed Officers Doyle and 


Schliord “of this fact" when they returned to the scene of 


the crash with Appellants O'Bery and Washington in their 
custody (T. 249). Since that incident he had not seen 
either John or Pete (Tf. 215, 219, 236). 

In addition to the testimony as summarized a- 
bove, the following incidents of the trial proceedings 
are involved in this appeal and are hereinafter discussed. 

1. Appellant's trial counsel moved to sup- 
press evidence of tne television set, phonograph and re- 
cords on the grounds that Norman's arrest and the search 
and seizure were all illegal (T. 67-71). The Court over- 
ruled this motion (T. 82). 

2. The following colloquy disclosed a pre- 
judicial, voluntary, non-responsive answer to a question 
asked of Officer Doyle in the course of his cross-examina- 
tion by Mr. Heinz, attorney for Appellant Washington (T. 
121-123).: 
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Q. Now, how many times prior to your identification 
today of this witness Washington have you seen him? 

A. Do you mean since the arrest? 

Q. Since the arrest. I must assume the arrest was 
the first time you saw him? 

A. That is correct, sir. 


When you arrested him was tne first time you saw 


That is correct, sir. I saw him the next day in 
Court of General Sessions. I saw him I believe last Fri- 
day in the Court over here, when there was a hearing to 
suppress evidence. 
MR. BEAUDIN: May we approach the Bench? 
THE COURT: No. Wait just a moment. You can approach the 
Bench and put it on the record. 
AT THE BENCH: 

MR. PEAUDIN: I feel at this time that I have to ask 
for a mistrial. The jury had no indication that the de- 
fense counsel had made any motion tosuppress. They had no 
information before them. Now they are of the impression 
that defense is trying to keep evidence from them. 

THE COURT: It has been brought out by the defendant 
plus the fact that it is very doubtful in the Court's 
mind whether there is anything prejudicial, because they 


don't know what a motion to suppress is. 


MR. BEAUDIN: I will abide by your Honor's ruling. 
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3. Norman's attorney moved for a judgment 
of acquittal on the grand larceny charge because the evi- 
dence failed to show that the television set, phonograph 


and records had a total value of at least $100 (T. 190, 


191). The Court denied the motion (T. 191) after the fol- 


low ong colloquy: 

MR. BEAUDIN: Well, the point is, your Honor, I think 
practical experience, this jury could conclude as well 
that they are not worth a hundred dollars as that they 
can be worth more than a hundred dollars. 

THE COURT: If they were in my house they may not be 
with the kids working on them. But I am not going to tell 
the jury tnat (T. 190). 

4. Prior to Norman's taking the stand 
his attorney moved the Court to use its discretion to 
withhold permission to the prosecutor to ask Norman whether 
he had been convicted of simple assault in 1965. The 
Court, without any discussion, comment or question, at 
once denied the motion (Tf. 202, 203). 

5. Norman's only testimony pertinent to 
his possible activity in relation to the larceny count is 
seen in the following questions by the prosecutor and an- 
swers by Norman on cross-examination: 

Q. Now, when they brought the furniture out did you 


assist them in putting the furniture in the car? 


Yes, I did. 


How many trips did they make from the house to: the 


When they moved the TV and stereo out I opened the 
yes. 

How many trips did they make to get this furniture? 
I believe they made to. 


And it took two men to carry the furniture, is. that 


That is correct. 
You helped them put it into the car? 


Yes, by opening the door. 


How about.the TV? Did you nelp them put it in the 


No, I didn't. 

They put it in themselves? 

Yes, they did. (T. 242, 243) 
In his argument to the jury the prosecutor used the fol- 
lowing language to characterize and summarize Norman's 
testimony: 


So he testifies to you that ne helped them 
put this furniture into his car on both oc- 
casions, put the TV in the trunk and the Hi- 
Fi in the back seat. --- He handled furniture 
later identified as Johnson's furniture (T. 
271). Norman puts himself at the scene or 
near the scene of the housebreaking. He puts 
himself with the stolen property, actually 
assisting (T. 276). 
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In his closing argument Norman's attorney commented on 
the above remarks and said, referring to Norman, that his 
“recollection is that he said he opened the door, he opened 
the door of the car. That is what he did. He opened the 
door of the car. He didn't pick up the television set 
and put it in the trunk, and he didn't pick up the stereo 
set and put it in the back. He opened the door." (T.297) 

6. The Court instructed the jury with re- 
ference to Norman's conviction of simple assault (T. 322, 
323). 

7. The Court instructed the jury on the 


aifference between grand larceny and petit larceny (T.330, 


331). 


8. The Court instructed the jury on aid- 
ing and abetting (T. 334). 

9. The Court instructed the jury on the 
permissive inference of exclusive possession of recently 
stolen property (T. 335). 

10. The attorneys for all three appellants, 
as well as the prosecutor, told the Court they were satis- 
fied with the instructions given (T. 343, 344). 

11. Norman's attorney made a motion for a 
judgment of acquittal when the Government rested and 


again at the close of all the testimony (T. 187, 262). 
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STATEMENT OF POINTS 

1. Appellant was entitled to a directed ac- 
quittal . 

2. The trial court erred in overruling Norman's 

obtained 
motion to suppress evidence/through an illegal arrest an@ 
illegal search and seizure. 

3. The trial court erred in denying Norman's 
motion for a mistrial or in failing, of ita ow action, 
to admonish the jury in relation to the prejudicial un- 
responsive testimony of a witness that Morman and his co- 
defendants had moved to suppress evidence. ! 

4. The trial court erred in denying Norman's 
motion for a judgment of acquittal on the grand larceny 
count. 

5. The trial court erred in charging the jury 
in relation to the issue of Norman's aiding and abetting. 

6. The trial judge erred in charging the jury 
in relation to the issue of Norman's exclusive possession 
of recently stolen property and simple-assault conviction. 

SUMMARY OF ARGUMENT 
The evidence presented to the jury failed to estab- 


lish beyond a reasonable doubt that Norman was involved 


in a housebreaking or grand larceny. The only operative 


facts proved in the trial were (a) Norman's permission 


to two men to use his automobile to transport some furntture 


a7 a 


(b), his presence as a passenger in the vehicle while 
these men were loading the furniture into it and while 


it was being driven for the distance of nearly a mile 


from the point of loading, and (c) the subsequent dis- 


covery by the police that the furniture had been stolen 
during a housebreaking of the owner's residence. 

Norman's arrest was without probable cause. The 
arresting officer did not have a warrant and arrested 
him only on suspicion and for investigation. At that 
moment he did not know of any housebreaking or any other 
offense which could or might involve Norman and he arrested 
Norman because he thought that a housebreaking was possi- 
ble and that Norman might have committed such a possible 
offense. Instead of promptly taking Norman to the police 
station and-booking him, the officer proceeded to conduct 
an investigation to confirm his suspicion. 

The search and seizure of Norman's car and its con- 
tents following the arrest were also illegal for two rea- 
sons. Arising out of an illegal arrest, the search was 
not a legal incident to the arrest. Norman was effectively 
in custody and the wrecked car was in the control of the 
police. There was no danger of unseen weapons or of evi- 
dence disappearing from inside the car. And the police 
thereafter had ample time to apply for a search warrant 


after the vehicle arrived at the police station. The 
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search which the police subsequently made was not in- 
cidental to Norman's arrest. Being too remote in time 


or place, evidence obtained by the search was inadmissible. 


The trial court committed error when (a) it denied 


Norman's motion fora mistrial and (b) when it failed, 

sua sponte, to order a mistrial or to adequately instruct 
the jury when a police officer, in an unresponsive answer, 
told the jury that Norman and his codefendants had moved 
to suppress evidence. The Court's failure to treat ef- 
fectively this prejudicial remark was a kind of judicial 
inaction or laxity which this Court and other courts have 
condemned in clear and strong language. 

It was essential for the prosecution to prove that 
the property allegedly stolen had a value of at least 
$100 on the date of the offense. The prosecution failed 
to carry this burden of proof, and from the evidence the 
jury could not logically convict Norman on the grand: 
larceny charge. The trial court therefore erred when it 
denied Norman's motion for acquittal on this count. 

The trial court committed error in charging the jury 
in relation to Norman's aiding and abetting the alleged 
offenses. Viewed in what appears to be its true and in- 
tended context, the instruction is defective in three re- 
spects. The court told the jury that it had to decide 
the question of aiding and abetting because there was a 


variance in the evidence on this point. In fact, there 


-19 - 
was no variance since all the evidence was consistent and 
uncontradicted. Next, the instruction completely omitted 
the essential elements, not only of knowledge and intent 
on the part of Norman, but also of conduct by him of an 
affirmative character in furtherance of a purpose he shared 
with codenfendants to enter illegally the home of the com- 
plaining witness and both steal and remove his property. 
The trial court erred in its jury charge on the sub- 
ject of exclusive possession of recently stolen property. 
The court completely failed to give the jury a clear un- 
derstanding of the legal concept of "possession" so as to 
distinguish between joint and individual possession, 


custody and possession, and passivity and control. 


ARGUMENT 
A. PRELIMINARY STATEMENT 
The statement of the case found on pages 1 - 15, 

supra, is submitted in the belief that it fully and cor- 
rectly recites the facts essential for the presentation 
and consideration of Norman's appeal. This brief will 
refer specifically to certain facts stated therein in 
connection with this argument. 


B. APPELLANT WAS ENTITLED TO A DIRECTED 
ACQULITTAL 


In the trial court the burden was on the Government 


to prove beyond a reasonable doubt each element of each 


charge in the indictment. Moore v. United States, 120 
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U.S. App. D.C. 203, 345 F.2a 97 (1965); McAfee v. United 
States, 70 U.S. App. D.C. 142, 150-152, 105 F.2d 21, 29- 


31 (1939); McKenzie v. United States, 75 U.S. App. D.C. 
270, 273, 126 F.2d 533, 536 (1942); McDonald v. United 


States, 109 U.S. App. D.C. 98, 284 F.2a 232 (1960). 

The prosecutor tried to connect Norman with the al- 
leged housebreaking and grand iarceny by showing that he 
was a passenger in his car into which two men, whom he 
casually knew, loaded, in his presence, a television set 
and a phonograph, with records inside its cabinet. These 
items were in fact stolen but the record is completety 
devoid of any evidence that Norman knew that these men 
might have illegally entered the residence of the omer, 
and stolen these pieces of furniture. No witness testi- 
fied to having seen Norman enter the house, carry the fur- 
niture or load it into his car. Norman testified and told 
a consistent, uncontradicted and plausible story. The 
statement of fact, supra, fully paginated, gives the de- 
tails of the story and the first paragraph of the summary 
of argument, supra, page 16, states the basic, undenied 
elements. 

And, in fact, the trial court appears to have been 
in accord with our version of the evidence as we have pre- 
sented it above in our summary of argument. In its charge 


to the jury on the subject of aiding and abetting insofar 
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as it specifically and exclusively applied to Norman the 
Court said: 


In other words, as the Court under- 
stands, the defendant Norman stated that 
he ate at a particular restaurant and he 
knew two men by the name of John and 
Pete, or by their first names, and he 
didn't know their last names, that he owned 
a car and that the car was used to go to 
4605 North Capitol and at that place and 
at that time, on December 8th, somewhere 
in the early afternoon, that the stereo 
and television were placed in the vehicle. 


It is for you, and as I say ain, for 
you alone, to determine from those circum- 


stances whether or not there was any aidiny 
or abetting. (T. 334) (Emphasis added) 

There are some missing links essential to the prose- 
cution's chain of evidence as it relates to Norman. At 
its best the proof, if any, connects him with the offenses 
only by the most flimsy of circumstances supplied by pure 


conjecture. The inference which reasonably follows is 


that he was not a party, either as principal or accessory 


to either crime of nousebreaking or grand larceny. The 
jury should have nad a reasonable doubt, and Norman is 
therefore, under the authorities, entitled to a reversal 
and discharge.’ If the Court does not grant this relief, 
Norman is clearly entitled to a new trial. 

Several opinions of this Court support our contention. 
In Hammond v. United States, 75 U.S. App. D.C. 397, 127 F. 
2a 752 (1942) the Court at page 398 approved the following 


language: 
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Unless there is substantial evi- 
dence of facts which eee oreny orrer. 
hypothesis but at oO 
duty of tne trial Tideee = Teteust che 
jury to return a verdict for the accused, . 
an@ where all the substantial evidence is 
as consistent with innocence as with guilt 
It is the duty of the appellate court to 
reverse a judgment against him. (£mphasis 
added) 


In Curley v. United States, 81 U.S. App. D.C. 389, 160 


F.2d 229 (1947) cert. den. 331 U.S. 837 (1947), the 
Court at page 392 restated the Hammond doctrine in these 
terms: 


The true rule, therefore, is that a 
trial judge, in passing upon a motion for 
directed verdict of acquittal, must de- 
termine whether upon the evidence giving 
full play to the right of the jury to de- 
termine credibility, weigh the evidence 
and draw justifiable inferences of fact, 
a reasonable mind might fairly conclude 
guilt beyond a reasonable doubt. If he 
concludes that upon the evidence there 
must be such a doubt in a reasonable mind, 
he must grant the motion; or, to state it 
another way, if there is no evidence upon 
which a reasonable mind might fairly con- 
clude guilt beyond a reasonable doubt, the 
motion must be granted. If he concludes 
that either of the two results, a reason- 
able doubt or no reasonable doubt, is 
fairly possible, he must let the jury de- 
cide the matter. In a given case, parti- 
cularly cne of circumstantial evidence, 

ete nation may depend upon e 


a 
difference between pure speculation and 
legitimate inference from proven facts. 
TEnphasis added) 

In Cooper v. United States, 94 U.S. App. D.C. 343, 218 
F,2d 39 (1954), the Court quoted and approved the Curley 
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rule. In reversing and entering a judgment of acquittal 
the Court discussed the evidence and said that the con- 
duct of the accused might have been enough to "create 
suspicion." 
But that is not enough. Guilt, ac- 
cording to a basic principle in our juris- 


prudence, must be established beyond a 
reasonable doubt. And, unless that result 


is possible on the evidence, the judge must 
not let the jury acts he must not tet it 

act on what wou necessarily be only sur- 
mise ana conjecture, without evidence. (En- 
phasis Ss 


To the same effect is Cephus v. United States, 117 U.S. 
App. D.C. 15, 324 F.2d 893 (1963). See also Cooper v. 


United States, U.S. App. D.C. No. 19347, decided Janu- 


ary 31, 1966. 

A study of the prosecution's case shows that it is 
within the rules quoted above. Norman's connection with 
the housebreaking and grand larceny is not the product 
of evidence, but only of suspicion and guesswork. Nor- 
man's trial counsel made timely motions for a directed 
verdict of acquittal. Norman is entitled to a judgment 
of acquittal from this Court. 

C. THE TRIAL COURT ERRED IN 
OVERRULING NORMAN'S MOTION 
TO SUPPRESS EVIDENCE OBTAINED 


THROUGH AN ILLEGAL ARREST AND 
AN ILLEGAL SEARCH AND SEIZURE. 


(With respect to Point C, Appellant 
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Norman desires the Court to read the 

following pages of the reporter's 

transcript: 59-60, 65-66, 72-76, 83, 127). 

The circumstances surrounding Norman's arrest show 
that it was illegal. The details of this episode are set 
forth in the statement of the case at pages 7-10, supra, 
and are summarized in Question 2 of the statement of 
auestions presented at pages (i) and (ii), supra. 

What we have here is the arrest of Norman under the 
following circumstances: 

(a) A few minutes before the arrest he was a 
passenger in an automobile which was approaching a stop sign 
at a slow rate of speed and in a lawful manner. 

(b) For the distance of one or two blocks be= 
fore the car reached the sign, the arresting officer was 
riding in a marked police cruiser which followed closely 
behind. 

* i 

(c) During this period the officer observed 


the car and a television set in its partly open trunk 


but did not see anything suspicious about it or its oce- 


cupants,. ; 

(a) He and his partner tried to halt the car 
for failing to stop at the sign but the car proceeded for- 
ward at a high rate of speed until it collided into a 
tree and the driver and a passenger fled and left Norman 


in the car. 
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(e) The officer reached the scene of the crash 
and immediately arrested Norman (4) without a warrant for 
any offense and (ii) without telling Norman the reason for 
the arrest and (iii) without any information that a house- 
breaking had occurred in the neighborhood, and (iv) with- 
out any knowledge as to who might be or was the owner of 
the television set and (v) with knowledge that Norman was 
not the driver of the car, and (vi) and with the sole 
thoughts that a housebreaking was possible anc that Nor- 
man might have committed such an offense, 

(f) The officer postponed taking Norman to 
the police station and booking him. 

(g) He proceeded, with Norman in his custody, 
to conduct an investigation to determine whether a house- 
breaking had occurred. 

(h) Ultimately, after a lapse of perhaps two 
or three or more hours, the officer charged Norman with 
housebreaking and booked him for this offense. 

It is clear that the police officer who arrested Nor- 
man did so only on suspicion and for investigation. Such 
an arrest was without probable cause. Gatlin v. United 


States, 117 U.S. App. D.C. 123, 127-128, 326 F.2d 666, 


670-671 (1963). In Gatlin, although the arresting of- 


ficer knew that a robbery had been committed, the Court 
at pages 127-128 said: 
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Gatlin's arrest was without prob- 
able cause. It was an arrest for in- 
vestigation. The only evidence on 
which the arrest was predicated was the 
fact that there was a robbery, that one 
of the robbers was a Negro wearing a 
trench coat. that a Negro man fled from 
a taxi, and that Gatlin, a Negro man 
was observed walking down the street a 
mile and a half from the robbery wear- 
ing a trench coat. This is not the type 
of evidence which would justify depriva- 
tion of liberty. .... 


The manner in which Gatlin's arrest 
was haneled by the police clearly de- 
monstrates that it was one for investiga- 
tion. He was not told the crime for which 
he was arrested. He was not taken to a 
precinct station to be booked. 


To the same effect is Bowling v. United States, 122 U.S.App. 


D.C. 25, 350 F.2d 1002 (1965) where the Court cited Gatlin 


with approval and at page 1003 said; 


The police stopped a moving car and did 

so not for the purpose of "routine! in- 
terrogation tut for the purpose of investi- 
gating a suspected connection between oc- 
cupants of the car and a felony. This was 
an unlawful "arrest for investigation."... 


Since the arrest which led to the 
search and the government's possession of 
Bowling's revolver was made without cither 
probable cause or a warrant. the search 
was illegal. Therefore, the revolver 
should not have been admitted in evidence. 


In view of the undisputed facts involved in Norman's arrest 
which the officer made only on suspicion and for investigation, 


the officer lacked probablc cause for his action. 
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The triel court had a guty to scrutinize care- 
fully the testimony of the arresting officer. 


Rouse Vv. United States, --- U0. S. App. D.C. ---. No. 


No. 19,489, decided April 13, 1966; Jackson v. 


@nited Stateg. 122 App. D. C. 324, 353 F.2d 862, 868 
n. 15 (1965.. If it had done so, it would have con- 
cluded that suspicion alone impelled the officer 
first to make the arrest, next the investigation, and 
lastly the charges. On this record the Government clear- 
ly has failed to carry its burden of showing that the 
warrantless arrest here was valid. Smith v. United 
States --- U.S. App. D.C. --%2 19,186, decided 
February 18, 1966; Rouse v. United States, supra. 
"The police may not arrest upon mere suspicion but 
only on probable cause." Mallory v. United States, 
354 U.S. 449, 454 (1957). "Facts which warrant 
nothing but a suspicion are not sufficient” to 
constitute prorable cause for an arrest without 

a warrant, State v. Johnson, 210 Wis. 334, 336, 

246 N.W. 446 (1933), and to warrant such an arrest 
"there must be at the time in the possession of 

the officer information which goes beyond suspicion." 
State v. Cox, 258 Wis. 162, 166-167, 45 N.W. 100, 

103 (1950). See, also, People v. Miller, 245 Mich. 
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115, 222 N.W. 151 (1928); Wrightson v. United States, 
95 U.S. App. D.C. 390, 392, 222 F. 2d 556 (1955). 
"Courts cannot put a stamp of approval upon actions 
of the police when the officers, challenged by an 
accused, fail or refuse to demonstrate compliance 
with the rules which circumscribe their authority." 
Wrightson, supra, page 3924 

The reason for the Court's statement in Wrightson 
was aptly expressed in Beck v. Ohio, 379 U.S. 89, 96 
(1964) where the Supreme Court observed that the con- 
stitutional standards for probable cause apply to 
arrest as well as to search warrants. At page 96 the 
Court said: 

4n arrest without a warrant bypasses the 

safeguards provided by an objective predeter- 

mination of probable cause, and substitutes 

instead the far less reliable procedure of an 

after-the-event justification -or the arrest 

or search, too likely to be su:tly influenced 


by the familiar shortcomings of hindsight judg- 
ment. 


See also, Jones v. United States, 362 U.S. 257, 270 


(1960); Johnson v. United States, 333 U.S. 10, 14 
(1948); Perry v. United States, 118 U.S. App D.C. 
360, 361, 336 F. 2d 748, 749 (1964). The rationale 
of Beck, supra, was applied in United States v. Di Re, 
332 U.S. 581 (1948). In this case federal and state 


officers stopped an automobile in which respondent and 
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an informer were passengers. Thereafter the officers 
arrested respondent and the driver. In holding the 
arrest of respondent illegal, the Court noted not 

only that the officers lacked information implicating 
respondent but also that they failed to tell him the 
reason for his arrest. The Court deemed his presence 
in the car insufficient to constitute probable cause. 
The facts involved in Norman's arrest require the same 
conclusion. See Lyons v. United States, D.C. App. No. 
3994, decided July 25, 1966 where the Court held that 
the fact that appellant was a passenger in a car in which 
another psrson who possessed illicit narcotic drugs 

was also a passenger was not sufficient to warrant his 
arrest where he was unknown to the arresting officer. 
The Court said that Lyons' only connection with Spriggs 
was that they were both ecupants of the same car. 

This may have given rise to a suspicion . . . but mere 
suspicion will not justify an arrest." 

Thc net legal effect of the cases citte and dis- 
cussed above is that Norman's arrest was illegal. 
Furthermore, this arrest may not be justified by what 
was disclosed upon a subsequent search. If the arrest 


was unlawful in its inception it remained so. Henry v. 


United States, 361 U.S. 98 (1959); Johnson v. United 


States, 333 U.S. 10 (1948). Norman's arrest occurred 
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automatically at the point when his freedom of move- 
ment was curtailed. Henry v. United States, supra; 
Coleman v. United States, 111 U.S. App. D.C. 210, 218, 
295 F. 2d 555, 563 (1961); Bowling v. United States, 
122 U.S. App. D.C. 25, 350 F. 2d 1002 (1965). 

Since the arrest of Norman was without probable 
cause and without a warrant and since it led to the 
search of the car and the Government.'s possession of 
the television set, phonograph and records, the 
search was illegal. Therefore these items should not 
have been admitted in evidence. When a search is made 
incident to an arrest, the validity of the search will 
turn upon the lawfulness of the arrest. If the arrest 
is illegal, the search pursuant to it will also be 
illegal. Therefore any items seized will be inadmissible 
in evidence. Henry v. United States, 361 U.S. 98 
(1959); Giordenello v. United States, 357 U. S. 480 
(1957); Bowling v. United States, 122 U.S. App. D.C. 
25, 350 F. 2a 1002 (1965); Lyons v. United States, 


supra. 


Even if we should assume that probshle cause did 


exist for Norman's warrantless arrest, the warrantless 


search was nevertheless illegal. It was not made as an 
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incident to such an assumed valid arxsst. Norman was 
already under arrest and in custody when the arresting 
officer inspected, first at the scene of the crash and 
later at a police station, the automobile in which 
Norman was riding and at which he was apprehended. 
Under these circumstances the search wag not incident 
to the arrest. Agnello v. United States, 269 U.S. 20, 
31 (1925); Preston v. Gniteg States, 376 U.S. 364, 367 
(1964) 5 Smith v. United States, 118 U.S. App. D.C. 
235, 335 F. 2d 270 (1964); Bowl v. United States, 
122 U.S. App. D. @. 25, 350 F. 2d 1002 (1965). There 
was no possibility of removal or destruction of the 


contents of the automobile, and the disabled vehicle 


could not be driven. Under these circumstances the 


search, particularly that made at the precinct head- 
quarters, was not incident to the arrest. ello v. 
United States, 269 U.S. 20, 31 (1925); reston v. 
United States, 376 U.S. 364, 367 (1964); Smith v. 
United States, 118 U.S. App. D.C.235, 335 F. 2d 270 
(1964); Boxting v. Dnited States, supra. 

The Supreme Court in Preston, supra, observed that 
at the time of the search in that case "there was no 
danger that any of the men arrested could have used any 


weapons in the car or could have destroyed any evidence 


- 32 - 


of the crime", and further there was no "danger 
that the car would be moved out of the locality or 
jurisdiction." 376 U.S. at 368. Noting that in 
Preston there was no need for the police to seize 


weapons or other things useful to harm an officer or 


effect an escap or te prcvant destruction of evidence 


of crime, the Court held that the search was invalid. 
"But these Jjustifications are «**ent where a search 

is remote in time or place from the arrest. Once an 
accused is under arrest and in custody, then a search 
made at another place, without; a warrer.:, is simply not 
incident to the arrest." 376 U.S. at 2367. 

We can assume that the Government called all its 
witnesses and elicited from them all their admissible 
testimony. This includes the evidence they gave in the 
separate hearing which the trial court held on the 
legality of the search and the motion to suppress. Since 
the record shows that Preston and the othe~ cases cited 
above apply to Norman's case there is no need to remand 
to the trial court for .urther findings and this Court 
should accordingly reverse and order a judgment of 
acquittal. Amos v. United States, 255 U.S. 313 (1921); 
Smith v. United States, 118 U.S. App. D.C. .'5, 335 F. 2d 
270 (1964). 
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D. THE TRIAL COURT ERRED IN 
DENYING NORMAN'S MOTION FOR 
A MISTRIAL OR IN FAILING OF 
ITS OWN ACTION, TO ADMONISH 
THE JURY IN RELATION TO THE 
PREJUDICIAL TESTIMONY OF A 
WITNESS THAT NORMAN AND HIS 
CODEFENDANTS HAD MOVED TO 
SUPPRESS EVIDENCE 
A certain statement made on the witness stand by a 
police officer on cross-examination may have prejudiced 
Norman in the minds of the jury. This was the officer's 
voluntary non-responsive statement to the effect that the 
defendants had moved to suppress evidence. We have set forth 
on pages 11 and 12, supra, of this bricf the complete ver- 
batim questions and answers relating to this matter. Mr. 
Heinz was not Norman's attorney and neither Norman nor Mr. 


Beaudin, his attorney, was in any way or to any degree res- 


ponsible for the unsolicited remark of the witness. Mr. 


Beaudin made a timely and clear objection and motion for a 
mistrial. The trial court not only mistakenly inferred 
that Norman's attorney had induced the regrettable abrupt 
utterance of the witness but also completely failed to 
strike it and to instruct the jury to disregard any testi- 
mony about a motion to suppress. 

This Court has very recently had occasion to express 
its grave concern over this type of harmful volunteered, 
sharp-pointed thrust by an eager witness. Gregory v. 
United States, U.S. App. D.C., No. 19,599, decided July 28, 
1966. The Court on page 9 of the slip opinion said: "The 
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volunteering by police officers of inadmissible testimony 
prejudicial to the defendant has been condemned time and 


again by both state and federal courts." The Court re- 


ferred to Wright v. State, Okla. Crim. App., 325 F.2d 1089, 


1093 (1958). In this case a law enforcement officer in- 
jected this type of prejudicial testimony and the Oklahoma 
court described it in these terms: 
This type of testimony has often 
been referred to as an "evidential harpoon" 
that has been willfully jabbed into the 
defendant and then jerked out by an admoni- 
tion to the jury not to consider the same. 
This court has never condoned but often 
criticized a witness being intoxicated with . 
eagerness in an all out cffort to obtain a 
conviction. ...0?ficers must be aware that ' 
an overzealous attitude is in most instances, 
detrimental to the prosecution and often re- 
sults in a retrial of the case at considerable 
expense to the state. 
This Court in Gregory, supra, reversed partly because of 
the possible harm to the defendant from the unwarranted 
and uninvited testimony by the officer in question. The 
Court noted the doubtful effectiveness of a court's cau- 
tionary instruction to a jury to disregard such improper 
testimony, end referred to Mr. Justice Jackson's apt lan- 
guage in his concurring opinion in Krulewitch v. United 
States, 336 U.S. 440, 453 (1949): "The naive assumption 
that prejudicial effects can be overcome by instructions 
to the jury ... all practicing lawyers know to be unmiti- 


gated fiction.” 
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In view of the foregoing we confidently argue that the 
trial court patently failed to protect Appellant Norman 
from what could be and perhaps was a suggestion to the jury 
that the prosecution had some potent evidence incriminating 
him and that his motion to suppress may have succeeded in 
withholding from the jury something which otherwise would 
have been brought to its attention. We do not know whether 
and hence do not assert that the trial court's inaction, ,of 
itself, amounted to prejudicial error, but we do contend 
that viewed together with other errors hereinbefore and 
hereinafter discussed the court's inaction supplies part 
of the basis for reversal. See Gregory, supra, page 14 of 
slip opinion. 

THE TRIAL COURT ERRED IN 
DENYING NORMAN'S MOTION FOR 
AN ACQUITTAL ON THE GRAND 
LARCENY CHARGE. 

(With respect to Point E, Appellant Norman desires 

the Court to read the following pages of the re- 
porter's transcript: 189-191) 
Appellant Norman was charged with and convicted of 


grand larceny. The only testimony which could possibly re- 


late to the essential issue of value was to the effect that 


the owner had paid $299 in 1961 for the phonograph and $229 


in 1963 for the television set involved in this case. The 
record is completely silent as to such material factors of 


value on December 8, 1965 when the alleged grand larceny 
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occurred, as the operating condition, appearance, wear, care, 
depreciation and availability of replacement parts. The 
trial court recognized the role which wear and tear plays 

in setting the value of articles of furniture but saw fit 

to refrain from instructing the jury accordingly. (T. 190, 
191). Assuming that there was on that day in Washington. 


D. C. a market for used phonographs and television sets, 


it would be impossible for the most informed and experi- 


enced dealer in these used instruments to know the. market 
value of the items involved in the alleged larceny unless 
and until he inspected and tested them. 

The jury did not see the items in question and had no 
information relevant to their value on December 8, 1965. 
The jury could not, therefore, find that beyond a reason- 
able doubt the articles involved in the charge had a value 
of at least $100 as required by the statute defining grand 
larceny. Ransom v. United States, 119 U.S. App. 154, 357 
F. 2d 550 (1964). In Standard Oil Co. v- Southern Pacific 
Co., 268 U.S. 146 (1925) the Court at page 155 said: 

Where there is no market value such 
as is established by contemporaneous sales 
of like property in the way of ordinary 
business, as in the case of merchandise 
bought and sold in the market, other evi- 
dence is resorted to. 

And at page 156 the Court said: 

The ascertainment of value is not con-: 

trolled by artificial rules. It is not a 


matter of formulas, but there must be a 
reasonable judgment having its basis in a 
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proper consideration of all relevant facts. 


And in Yonan Rug Service, Inc. v. United Services Automo- 


bile Ass'n., 69 Ati. 2d 62, 64 (D.c. Mun. App., 1949) the 
court rejected testimony as to the value of a rug ane said: 
"This was not a case of testimony of market value or re- 
placement cost of an ordinary article regularly sold and 
readily replaced, the value of which cen be ascertained with 
reasonable certainty by inquiry from those selling identical 
or quite similar articles." The evidence of value of the 
articles involved in the charge of grand larceny was inade- 
quate to sustain the finding of the jury that they were of 
the value of at least $100. For this reason this Court 
should reverse the grand larceny conviction. 
F. THE TRIAL COURT ERRED IN 
CHARGING THE JURL iN RELATION 
TO THE ISSUE OF NORMAIT'S AID- 
ING AND ABEITING. 
(With respect to Point F, Appellant Norman 
desires the Court to read the following 
pages of the reporter's transcript: 333- 
335). 

If Norman was connected with the offenses of housebreak- 
ing and grand larceny, his involvement, if any, was most 
tenuous. The evidence proves only that he was a passenger 
in a car in which stolen property was loaded and transported. 
Norman took the stand and a close reading of his testimony 


shows that it was both consistent and uncontradicted. Yet, 


the court instructed the jury that on the issue of aiding 
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and abetting there was a variance in the evidence and hence 
there was a question for the jury to resolve. In addition, 
the court's instructions as they appear to apply to Norman 
completely lack two ingredients essential to a finding of 
guilty of housebreaking and larceny, viz.: 

(1) the insufficiency of evidence as to Norman's 
intent and knowledge relative to a criminal venture involv- 
ing a codefendant; and 

(2) the insufficiency of evidence as to Norman's 
agrecment with a codefendant that the home of the complain- 
ing witness be wrongfully entered into and burglarized and 
the stolen articles be moved away. Nye & Nissen v. United 
States, 336 U.S. 613, 619 (1949); Turberville v. United 


‘ 
States, 112 U.S. App. D.C. 400, 303 F.2d 411 (1962). cert. 


den., 370 U.S. 946; Gray v. United States, 104 U.S. App. D. 
C. 153, 260 F. 2d 483 (1958). 
G. THE TRIAL COURT ERRED IN 
CHARGING THE JURY IN RELATION 
TO THE ISSUE OF NORMAN'S EX- 
CLUSIVE POSSESSION OF RECENTLY 
STOLEN PROPERTY 
(With respect to Point @, Appellant Norman 
desires the Court to read the following 
pages of the reporter's transcript: 335- 
336). 
The trial court charged the jury on the subject of ex- 


clusive possession of recently stolen property but committed 


error by its failure to define for the jury the essential 
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elements of "exclusive" and "possession." In Goodwin v, 
United States, 121 U.S. App. D.C. 9, 347 F.2d 793 (1965), the 
Court considcred a situation somewhat similar to that of Nor- 
man. In reversing the conviction of one of four defendants 
the Court at page 11 said: 
It is true that about an hour after 

the robbery in another part of the city 

Paul Vaughn was with the other three ap- 

pellants in the same automobile the other 

officer had seen speeding away from a 

point near the scene of the crime. But, 

in view of his denial of guilt, that was 

not enough to justify the conclusion be- 

yond a reasonable doubt that he had been 

the lookout man. Nor was Paul's presence 

in the car at the time of the arrests suf- 

ficient, we think, to show that he was in 

possession of the recently stolen articles 

here involved. As to him, the judgment 

mast be set aside. 

In view of Norman's very doubtful connection with the 
crimes charged in this case, the trial court should have re- 
alized the dangers of inferring guilt solely from possession 
of stolen goods and the vital need to instruct the jury care- 
fully, particularly in relation to the facts in evidence. 
The judge failed to alert the jury to the issues of fact in- 
herent in the concept of "exclusive possession” in terms of 
sole and joint possession, custody and control, passivity 
and dominion, and actual and constructive possession. Toney 
v. United States, 62 App. D.C. 307, 67 F.2d 573 (1933); Bar- 


field v. United States, 229 F.2d 936 (C.A. 5-1956); Pearson 


v. United States, 192 F.2d 681 (C.A. 6-1951); United States 


v. O'Brien, 174 F.2d 341 (C.A. 7-1949). In Barfield, supra, 


Sell Ouie 


the defendant in question testifiec that he was a hitchhiker 
who was given a ride and while in the car was requested to 
drive it. The court at page 940 said: 


We think too, that under the circum- 
stances of this record there was a need for 
a clear and understandable instruction on 
the concept of "possession." Were it not so 
fundamental as we approach this case, we 
would not reverse alone because of it. since 
no adequate exception was taken ... Here the 
jury had no guide as to what constituted pos- 
session. On both these points in a record of 
this character, we think the Trial Judge must 
take great pains to make certain that the jury 
understands what is required to be possession 
as well as those factors which they must take 
into account to determine whether there can 
be a rational inference. 


And see Judge Brown's concurring opinion where he specifies 
the essential elements of possession (page 941). See also 


to the same effect Pearson v. United States, 192 F.2d 681 


(C.A. 6-1951), where the court held that the driver of a 


car was not in possession of its stolen cargo; United States 
v. O'Brien, 174 F.2d 341 (C.A. 7-1949). The trial court's 
failure to explain adequately to the jury the meaning of 
"exclusive possession" contributed to affecting adversely 
the substantial rights of Norman. See Chief Judge Bazelon's 
Gissenting opinion in Rivera v. United States, U.S. App. 
D.C., No. 19,528, decided May 10, 1966. 
H. THE TRIAL COURT ERRED (1) 

IN PERMITTING THE PROSECUTOR 

TO CROSS-EXAMINE NORMAN ON HIS 

PRIOR CONVICTION OF SIMPLE AS- 


SAULT AND (2) IN INSTRUCTING 
THE JURY ON THIS CONVICTION. 


aay Os ee 


At the outset of his cross-examination of Norman, the 
prosecutor inquired about the former's conviction of simple 
assault (T. 216). In its charge the court said that this 
prior conviction was submitted to the jury solely for its 
"information in weighing the credibility or what weight" 
the jury would give to Norman's testimony (T. 322-323). We 
realize that the trial court has discretion in the use of 
evidence of prior conviction, but we submit that the trial 
court also has a grave responsibility in exercising this 
judicial function so as to avoid undue prejudice to a de- 
fendant who takes the stand. Hood v. United States, U.S. 
App. D.C., No. 19,650, decided June 30, 1966; Walker v. 
United States, U.S. App. D.C., No. 19,962, Cecidec June 9, 
1966; Awkward v. United States, 122 U.S. App. D.C. 165, 352 


F.2d 641 (1965); Luck v. United States, 121 U.S. App. D.C. 


151, 348 F.2d 763 (1965). 

In this connection we call this Court's attention to 
United States v. Provoo, 215 F.2d 531, 537 (C.A. 2-1954) 
where the court said: "Where as here, the defendant's gen- 
eral character has not been put into issue, it is cifficult 
to justify an examination other than into the trait of 
veracity. No authority has been cited which suggests that 
homosexuality indicates a propensity to disregard the obli- 
gation of an oath. The sole purpose and effect of this ex- 


amination was to humiliate and degrade the defendant...." 


ee 


See also United States v. Tomailo, 249 F.2d 683, 692 (C.A.2- 


1957); Henderson v. United States, 202 F.2d 400 (C.A. 6-1953); 
Clawans v. District of Columbia, 62 F.2d 383 (1932). 

A simple 2ssault, a misdemeanor under the statute, is 
an attempt or effort, with force or violence, to do injury 
to the person of another, coupled with the apparent present 
ability to effectuate such attempt. A person may commit an 
assault without actually touching, striking, or committing 
bodily harm on another. Beausoliel v. United States, 71 U.S. 
App. D.C. 111, 114-115, 107 F.2d 292, 295-296(1939); Guarro 
v. United States, 99 App. D.C. 97, 99, 237 F.2d 578.580 
(1956). 

It is clear from the foregoing that the conviction of 
Norman of a simple assault could not enlighten the jury on 
his ability and inclination to tell the truth. The trial 
judge should have withheld from the prosecutor permission 
to inquire of Norman on this point, especially at the be- 
ginning of the oross-examination. When it appeared at the 
end thereof that Norman's story was plausible, consistent 
end uncontradicted, the court should have kept out of the 
evidence any mention of a simple-assault conviction. 
Jackson v. United States, 122 U.S. App. D.C. 324,328, 253 F. 
2d 862, 866 (1965); Carbo v. United States, 314 F.2d 718, 
749 (C.A. 9-1963), cert. den. 377 U.S. 953 (1964). This 
Court has observed that intimations of past crimes "are ex- 


tremely damaging to an accused." Awkwarce v. United States, 
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supra. In Michaelson v. United States, 335 U.S. 469 (1948), 


Justice Jackson, speaking for the majority, saic that "the 
jury almost surely cannot comprehend the judge's limiting 
instruction." 335 U.S. at 484. 

The present case presents to this Court a real oppor- 
tunity to formulate doctrines which will help solve the 
troublesome problems arising out of the discretionary power 
of trial judges in relation to receiving evidence of prior 
conviction. Reflection on the procedural weaknesses seen 
in the manner in which the trial court handled the fact of 
Norman's guilt of a simple assault may point the way to an 
effective balancing of the interests which society needs to 
protect both private and public rights. 

CONCLUSION 

The foregoing analysis of the record in this case shows 
a number of errors militating against Appellant Norman. We 
believe that the evidence is clearly inadequate to convViAt 
Norman and that the cumulative effect of the series of er- 
roneous, unfavorable rulings discussed above was unduly to 
prejudice him. We therefore respectfully submit to this 
Court that this particular combination of circumstances in 
the court below led to the jury's unwarranted verdict of 
guilty on both counts, and that Norman's conviction should 
be vacated. We therefore urge this Court to exercise its 


power in this respect and enter a judgment of acquittal. 


ss iidg as 


If this Court decides to withhold this relief, we urge that 
the proper jucgment is that of a reversal and a new trial. 


Respectfully submitted, 


Milton A. Kallis 


Attorney for Appellant Norman 
818 - 18th Street, N. W. 
Washington, D. C. 20006 
Telephone: 298-5945 
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There sre major flaws in the Brief of Appellee in what it says 
os well es whet it fails to sey in relation to the issues involved in Ap- 
pellent Normen's appeal. Appellee misconceives the very points of lew 


controlling the disposition of the problems of (1) the trial judge's 


failure to order a judgtent of ecquittel, (2) the arrest of Yormen on 


the basis only of suspicion and for the purpose only of investizetion, 


(2) the justification for the searches end seizures of the car without a 
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warrant, (4%) the role of evidence of Norman's prior conviction of simple 
assault, (5) the trial judge's inaccurete instruction on aiding and abet- 
ting, and (6) the permissive inference of guilt of lerceny from assumed 
and undefined exclusive possession of recently stolen property. 

Appellee ignores the points on which Norman relieg and, in- 
stead, resorts to alternative arguments beyond the undisputed operative 


facts in the record. The net result is that Appellee fails to meet di- 


rectly end answer ‘responsively the iseuce of fact and law raised in our 


Opening Brief. 

This Reply Brief will clerify these matters so that the trial 
proceedings can be seen in their true perspective. In this connection, 
Appellee voices no dissent from our carefully prepared Statement of the 
Case, except for a few matters which we will discuss later. 

At the outset, we must stress the fact that when the Govern- 
ment rested its case the only evidence relating to Norman was thet he 
wes the owner of and a passenger in # car which was transporting stolen 
property and which the police were pursuing only for traffic violations 
(T. 121, 172, 175, 18). Appellee hes failed to show how this simple 
fact situation proves beyond e reasonable doubt thet Normen committed 
both a housebreaking and a larceny or either offense. This appellant 
was, therefore, entitled to a a@irected acquittal, as we show in our 


Opening Brief. 


Norments arrest was without probable cause. Officer Doyle ar- 


rested Norman fcr some reason other then a traffic violation (T. 74, 76). 
Tur officer teatified thet "during the chase I observed the TV in the 


trunk. The trunk wes open, I thought thot possibly a housebreaking 
could have been committed somewhere in the vicinity.’ He did not, how- 
ever, have eny knowledge of any such offense (T, 73-74, 76, 78, 101-102), 
ond he feiled to explein why his radio broedcast for the apprehension of 
Normsn's two car companions who had fled vas limited to traffic viole- 
tions (T. 75, 190). At dest, if his testimony woe true, Officer Doyle 
errested Norman only because he thought than Norman might heve' committed 


2 possible housebreaking. In view of the absence of e@ “belief that a 


felony hed been committed end that the person before him committed it” 


the arrest of Normen was illegal. Bell v. United States, 102 U. S. App. 
D. C. 383, 387, 254 F. 2a 82 (1958). 

Appelle's discussion of the question of the illegality of Nor- 
men's arrest supports our contention that it wae without probable cause. 
On peze 18 of its brief Appellee says that “probable cause for the house- 
vreeking arrest was quickly developed at the time of the brief conversa- 
tion with Norman... .", and on vege 2 Appellee states thet as @ re- 
sult of this conversation Doyle testified that he concluded that @ 
housebreaking hed been committed and that he had reasonable grounds for 
such cherze. Moreover, on page 19 Appellee seys that "Norman's answers 
to the officer's inquiries in regard to these items end the generel cir- 
cumstances convinced him that there hed been ® housebreeking.” This con- 
versation efter Norman's srrest, related only to the items in the car and 
their previous location (T. 79). It follows that whatever informetion 


the officer obtained efter the errest cannot validate the arrest made 


ahs 


only on the basis on a prior suspicion. 
The officer did not inform Norman of the reason for the ar- 
rest (T; 76), despite the fact that he was "taken into custody or other- 


wise deprived of his freedom" and "subjected to questioning.” We quote 


here the applicable language of Miranda v. Arizona, 384 U. S. 436, 478 


(1966). The record is silent as to advice by the policeman as to Nor- 
man's legal rights after the arrest. 

Appellee's brief is silent as to Norman's contention that ° 
he was arrested only on suspicion and only for investigation, and that 
such arrest was without probable cause. The leading cases of Getlin v. 
United Stetes, 117 U. S. App. D. C. 123, 326 F, 2d 666 (1963) and Bowl- 
ing v. United States, 122 U. S. App. D. C. 25, 350 F. 2d 1002 (1965) 
clearly support us on these points (see Appellant Normants Opening Brief 
at pages 25-26). Yét Appellee ignores these cases and evades the issues 
therein involved as they apply to the instant ‘appeal. 

The Brief for Appellee misses the essential point of the 
Fourth Amendment in relstion to search and seizure. Appellee says (pages 
18 and 19) that the manner of Norman's arrest "aid not affect ehe legal- 
ity of the seizure of the evidence from the car which had been complete- 
ly exposed as soon as the officers ceme to it.” This statement does not 
conform to the evidence which in fact is somewhat obscure since the re- 
cord does not show what objects, other than the television set, were in 
plein view and what required further observation. All we know is (1) 


that both Officer Doyle and his partner inspected the inside of the cer 
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where they saw the phonograph and some phonograph records, (2) thet 
their account suggests that one or both observed at leest one record 
outside the cer, and (3) that at some unknown time leter the police 
searched the interior of the car at the station (T. 61, 79, 95, 127, 
142, 163). Each record bore a lebel showing the name and address of 
the omer (T. 61, 142), but the transcript is silent as to which of 
ficer exeminod the records, what he sew, and when end where he did so, 
particularly with respect to what, if anything, was in plain view. In 
the light of the foregoing, we dissent from Appellee's atatanant (page 
19) that the "record shows that no evidence alleged to have come from 
such a search was offered against the appellants," This statement, we 
submit, not only begs the question but evades the duty of justifying 
the searches without e warrent, Johnson v. United Stetes, 333 U. S. 10, 
14, (1948), since all three appellents were in custody and the: car wes 
wrecked and immobilized. Appellee bypesses the basic question here as 
to why the police failed to obtain a search warrant under the circum- 
stences stated above. Although Appellee cites poth Preston v. United 
Stetes, 376 U. S. 364 (1964) ond Smith v. United Stetes, 116 U. S. App. 
D. C. 235, 335 F. 24 270 (1964) it ignores the rationale of these 
cases expressed at page 238 of the Smith case as follows: "Even before 
the recent case of Preston... » it was clear that a warrentless 
search of e car in police custody at a time after the occupants’ ar- 


rest and under circumstances where there is no danger of removal is il- 


legal.” Based on the facts in our case, the Preston and Smith cases 
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control, rether then Price v. United Stetes, 121 U. S. App. D. C., 62, 
348 F. 2a (1965), cited by Appellee. 

We have searched Appellee's Brief in vain for the answers 
to the question we raise as to proof of felony value to sustein the 
grend lerceny conviction. Appellee ergues in effect that (1) the name 
of the menufacturer of a television set end a phonograph, (2) the nun- 
ber of bedrooms in the residence of the owner, (3) the kind of job he 
has, (4) the perticuler room where these items ere kept, end (5) the 
original cost are alone sufficient for the jury to determine their 
value. On its face, this argument lacks substance and we therefore re- 
fer to our main brief for the substantial question which Appellee has 
failed to answer. 

Appellee dodges Norman's contention that the trial court 
abused its discretion in permitting his 4mpeachment by @ prior convic- 
tion of a dissimiler offense. Appelleee make the clear but unsuppor- 
ted statements (1) that the trial judge engeged in "en appropriate 


exercise of discretion” in accordance with the principles enunciated 


in Luck . United Stetes, 121 U. S. App. D. C. 151, 348 F. 24 763 (1965) 


and (2) that Normen's case is not one where prejudice outweighed rele- 
vance to credibility. (Appellee's Brief 12, 21-22). In our Main Brief 
we specifically contended thet reciting to the jury Normen's conviction 
of simple assault could not enlighten the jury but could prejudice it. 
The record is silent as to what, if anything, the trial court did to de- 


termine these vital questions of relevance, prejudice, confusion of the 


Ay 


issues, misleoding the jury ond balencing these various fectors. Ap- 
pellee ovoids our ‘contention thet the trial judge should have with- 

held evidence of prior conviction until Norman had completed his cross- 
exomination, Until that moment, the trial judge was unable to deter- 
mine whether mention of prior conviction would more likely be harmful 
then helpful in deciding the question of Normen's guilt. Brown v. United 
Stetes. U. S. App. D. C. No. 20,041 decided November 10, 1966. 


Appellee ts argument on the issue of Norman's eiding end abet- 


ting contains e major fellecy in that it assumes the truth of the very 


matters in issue. Appellee at page 27 says that “there was the inference 
from his joint possession of the stolen property very shortly after the 
crime." As we have show in our Main Brief, it is highly questionable 
whether Norman had possession, exclusive or partial, of anything. A 
person could be the driver of a car and still not be in oueensten of 

its stolen cargo. (Appellant's Brief 40). 

On this issue of aiding and abetting Norman was the only wit- 
ness. In our Opening Brief we state that there was no variance in his 
testimony and that the trial judge's instruction to the contrery was in- 
correct. Appellee at page 28 insists there was a variance, We submit 
that if there was a variance in Norman's testimony on the question of 
aiding and abetting it is the duty of Appellee to scrutinize such tes- 
timony and to present the results to this Court, We have examined the 
record minutely end fail to find any such evidence of variance. 


The trial judge committed hermful error on two grounds when 
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he instructed the jury that "it is e rule of lew that when reeently 
stolen property if found in the exclusive poseession of someone, the 

jury may infer that from that fact or of such possession, that the pos- 
sessor of the property was the thief" and "the fact’ of such possession 
is a sufficient basis to warrant your finding the defendent or the de- 
fendents guilty.” (T. 335). If any aspect of this is clear and unchal- 
lLenged by Appellee, it is that Norman did not have sole possession. It 
follows that the charge of the trial judge wes erroneous and highly pre- 
judicial. In reply to our contention thet this instruction was deficient, 
Appellee at page 35 of its brief makes the surprising statement that 

"in this case en elaborate discourse on the difficult subject of what con- 
stitutes legal possession in this cease would have made up in confusion 
what it lecked in utility.” We egree that the definition of "legal pos- 
session” is quite troublesome and we sey that for this very reason the 


trial judge should have given the jury an adequate charge. Williems v. 


United States 7@euJS.°ABSID-C] 299; 131°R.2a 21 (1942). 


A similer instruction was the basis of ea reversal in a Ttol 
decision of the Supreme Court in Bollenbach v. United States, 326 U. S. 
607 (1946). In this case the trial court charged the jury that "posses- 
sion of stolen property in another State than thet in which it was 
stolen shortly after the theft raises a presumption that the possessor 
was the thief. . . but that presumption is subject to explanation end 
must be considered with all the testimony in the cese." All eight jus- 


tices treated the word "presumption" es meaning only "permissive infer- 
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ence", and the Court, in an opinion casting grave doubt on the sound- 
ness of the rule of evidence here involved at page 614 said: 

It would indeed be a long jump at guessing to be 

confident that the jury did not rely on the er- 

roneous "presumption" given them as a guide. A 

charge should not be misleading. . . Legal pre- 

sumptions involve subtle conceptions to which 

not even judges always bring clear understending. 
And the Court at page 613 said: "A conviction ought not to rest on an 
equivocal direction to the jury on 9 basic issue.” Bollenbach' is still 


the lew end this languege was quoted with approval in Yates v. United 


States, 354 U. S. 298, 327 (1957). To protect Appellent Norman's 


rights the triel judge should have told the jury thet in view of the 
evidence it had to distinguish the various situations comprising, re- 
spectively, sole posses@ion, joint possession, custody without control, 
actuel possession and constructive possession. Appellee has failed to 
deal with this point. 

Moreover, we argue in our main brief thet Norman's situation 
4s similar to that of Paul E. Vaughn in Goodwin v. United States, lel U. 
S. App. D. C. 9, 347 F. 24 793 (1965). Appellee has failed to prove that 
Norman's presence in the car at the time of his arrest was sufficient 
to show that he was in possession of the recently stolen articles in- 
volved here. Goodwin, supra, therefore controls. 

Appellee suggests that Appellant Norman has waived certain 
cleimed errors releting to jury instructions either by his failure to re- 
quest an instruction or his expression of satisfaction with one the 


court gave. Our answer is given by the Barfield and Bollenbach cases dis- 
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cussed respectively in our main brief and in this reply brief. 
In addition, Tatum v. United States, 88 U. S. App. D. C. 386, 
190 F. 2d 612 (1951) holds that the trial judge must in- 
struct the jury on all essential questions.of law involved in 


the case despite absence of requests by counsel. See also 


McKenzie v. United States, 75 U. S. App. D. C. 270, 126 F. 2d 


533 (1942). 

In our Opening Brief (page IV) we raised the question 
whether Norman was unduly prejudiced by the incorrect statement 
of the prosecutor in his jury argument that Norman had assisted 
in loading stolen articles into his automobile. We recited the 
full story on pages 13-15. We did not, however, specify this 
episode as a point on which we intended to rely. Nor did we 
mention it either in the Summary of Argument or Argument. 
Appellee does not dissent from our contention but implies that 
Norman did assist in the loading by giving the car keys to the 
driver (Appellee's Brief at page 27). The fact here is that 
Norman gave the driver the keys when the trip began and before 
the arrival in the vicinity of the housebreaking. In view of 
the foregoing, we think the interests of justice warrant our cit- 
ing the recent cases of King v. United States, U. S. App. D.C., 


No. 19,641, decided on December 21, 1966, and Corley v. United 
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States,-U. S. App. D. C.-, 360 F.2d 884 (1966). The Court held 
that an erroneous account by the prosecutor in his eloeing ar~ 
gument of alibi testimony was highly prejudicial and required 
reversal of the conviction. The Government's case was not par- 
ticularly strong, and but for the prosecutor's misstatements 
the jury might well have found that the alibi testimony created 
a reasonable doubt as to guilt. The rationale of Corley applies 
with equal force to Norman's case. We submit that the King 
case also supports Norman's complaint about the prosecutor's 


incorrect statement. 


CONCLUSION 
For the reasons stated in appellant's main brief and 
in this Reply Brief, the judgment of the District Court should 


be reversed. 
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QUESTIONS PRESENTED 


In the opinion of appellee the following questions are 
presented: 


1) Was there adequate probable cause for each of the 
three appellants’ arrest and the incidental seizure of the 
proceeds of a nearby housebreaking which were in plain 
view in appellant Norman’s automobile under the par- 
ticular circumstances revealed by the record? Did the 
police officers’ observation of these various items which 
were exposed to plain view in and around the car con- 
stitute an unlawful search which precluded their use as 
evidence at trial? Was the subsequent removal of these 
items from the car at the precinct an illegal search and 
seizure which yielded poisoned fruit improperly used 
against appellants at trial? 

2) Was there adequate proof of felony value to sus- 
tain appellants’ convictions of grand larceny? 

8) Did the trial court abuse its discretion by permit- 
ting the prosecutor to inquire on cross-examination 
whether appellant Norman had been previously convicted 
of simple assault? 

4) Did the trial court abuse its discretion in failing to 
grant a mistrial after a police officer stated in response 
to a broad question on cross-examination regarding prior 
encounters with the defendant Washington that he had 
previously seen that appellant at the hearing on a motion 
to suppress. If not, did the trial court err in ignoring the 
incident rather than calling attention to it by instructing 
the jury to disregard the remark under the particular 
circumstances of this case where no request for such an 
instruction was made by any of the three counsel? 

5) Was there sufficient evidence of aiding and abetting 
to support appellant Norman’s conviction and to justify 
the aiding and abetting instruction? Was that instruc- 
tion adequate? 
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6) Where there was affirmative though contradicted 
testimony by two police officers identifying Washington 
as a passenger in the car who had fled from it but was 
captured shortly thereafter, was there sufficient evidence 
for submission of the issue of his identification to the 
jury and to support its verdict as to that appellant? 

7) Does the record support appellant O’Bery’s conten- 
tion that his counsel was precluded by the trial court 
from making certain arguments where the court made 
a persuasive suggestion, defense counsel followed it, but 
an off the record conversation apparently intervened, 
and there was no ruling by the judge or objection noted? 

8) Was the instruction on identification merely a repe- 
tition of the earlier general instruction on the credibility 
of witnesses so that, despite the expressions of satisfac- 
tion of counsel at trial, failure to reiterate that the mo- 
tives of the witnesses making the idenification should be 
considered in weighing the testimony relating to the 
identifications rendered the instruction prejudicially de- 
fective? 

9) Absent a request did the trial court err in not ela- 
borating its instruction relating to the permissible infer- 
ence from possession of recently stolen property where 
defense counsel expressed satisfaction with the charge as 
given, a request by one defense counsel to give a related 
instruction was granted, and the defenses of neither of 
the two appellants who now object to the instruction actu- 
ally depended upon the legal definition of possession? 
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Argument: 
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The motions to suppress evidence were properly de- 
nied since there was adequate probable cause for the 
arrests and no evidence was obtained from unlawful 
search, 


. There was adequate proof of felony value to sustain 


appellants’ grand larceny conviction. .......- 


. The trial court did not abuse its discretion in per- 


mitting appellant Norman’s impeachment by a prior 
conviction of a dissimilar offense. .....-..-.::------sseeeree 


. The trial court did not err in refusing to grant a 


mistrial nor in its method of avoiding prejudice from 
a Government witness’s disclosure of irrelevant in- 
formation on CroSS-eExXAMiNation, -......---cecessereseeeeeeseteee 


. The issue of appellant Norman’s guilt was properly 


submitted to the jury with an adequate aiding and 
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_ There was ample though conflicting evidence indenti- 


fying appellant Washington to support his conviction... 


. Appellant’s contention that he was prejudiced by the 
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IX. Absent a request at trial, the failure of the trial 
judge to elaborate on his instruction relating to the 
permissible inference from possession of recently 
stolen property was not error. 


Conclusion 
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for the District of Columbia 


BRIEF FOR APPELLEE 


(1) 


2 
COUNTERSTATEMENT OF THE CASE 


A two-count indictment charging appellants Fred Nor- 
man, James N, Washington, and Leonard R. O’Bery with 
housebreaking (22 D.C. Code §1801) and grand lar- 
ceny (22 D.C. Code § 2201) was filed January 26, 1966. 
All three were convicted on both counts on April 7, 1966, 
after a four-day trial to a jury before Judge Leonard 
M. Walsh. Norman and Washington were sentenced to 
concurrent sentences of two to six years imprisonment 
on each count, O’Bery was sentenced to a general sen- 
tence of three to nine years imprisonment. 


The First Encounter 


The record of trial discloses that Officers Samuel C. 
Doyle and Edward M. Schlorb, the driver, pulled their 
marked police scout car alongside to within three feet of 
clearance of the red Chevrolet they had just watched 
run a stop sign at 1:50 p.m., December 8, 1965 (Tr. 
51-58, 72, 95-96, 100-01, 108, 136-37, 144-46, 148). The 
car was then about two blocks away from 4605 North 
Capitol Street and was proceeding southward on Fort 
Totten Drive, away from that address, which was later 
discovered to be the situs of the housebreaking with 
which appellants were charged (Tr. 39, 52). At the 
sound of the police siren, however, appellants, identified 
by the officers as O’Bery in the driver’s seat. Norman 
in the middle, and Washington on the right of the front 
seat, turned and looked at the officers, who were in uni- 
form, and then, instead of stopping, led them in a short 
chase at speeds estimated to be as high as seventy miles 
per hour (Tr. 54, 56-57, 60, 72, 101, 115-16, 137-40, 
147-48. 153, 156). At the instant they looked at him. 
Officer Doyle. sitting in the scout car’s passenger’s seat, 
was only slightly behind O’Bery, who, like his com- 
panions, had to look over his shoulder to see the police 
officers (Tr. 115-16, 154). 

The high-speed chase, during which appellants were 
never out of sight and the police were never more than a 
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half block behind, lasted only a minute or two and cov- 
ered a distance of about seven ordinary city blocks (Tr. 
99, 104-05, 148-49, 151). It ended when appellants’ car 
ran into the driveway of what was believed to be a 
monastery residence of the fathers at Catholic Univer- 
sity, 201 Taylor Street, Southeast, ricocheted off a first 
tree at 50-70 miles per hour and stopped after colliding 
with a second tree which it uprooted while so severely 
damaging the front end of the car that it was totally 
disabled (Tr, 53, 105-06, 112, 140, 150). The impact 
broke the rope holding the trunk down over a television 
set and the trunk opened (Tr. 60, 96-97, 101, 103, 147). 
At the time of the final impact the police car was 
seventy-five feet or four to five car lengths behind and 
was pulled to within ten feet after the crash (Tr. 54, 
58, 104, 151, 162). O’Bery, the driver, fled from the 
driver’s side, Washington from the passenger’s side, but 
Norman was apprehended while he appeared to be try- 
ing to flee out the passenger’s side when the officers 
rushed to the car, in part because they thought he might 
have been hurt (Tr. 54, 59-60, 72-78, 131, 140, 159-60). 
O’Bery ran in a northeasterly direction toward Second 
and Varnum Streets; Washington ran southward be- 
tween North Capitol] Street and Harewood Road into a 
wooded area toward Michigan Avenue (Tr. 59). Officer 
Schlorb pursued Washington halfway through a nearby 
field until he lost him (Tr. 141). O’Bery was described 
as wearing a light tan colored trench or raincoat, Wash- 
ington as wearing a long, light green or olive corduroy 
coat with a dark collar and blue checked shirt. Neither 
officer recalled Norman’s dress. (Tr. 103-04, 115, 124, 
139, 155, 157). 


Additional Circumstances Surrounding Norman’s Arrest 


During the hearing on the renewed motion to suppress 
at trial, Officer Doyle testified that he had observed the 
television set in the car’s open trunk during the chase. 
The cabinet and part of the screen was exposed. Of- 
ficer Doyle stated that he reasonably believed that a 
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crime, possibly a housebreaking, could have been com- 
mitted somewhere in the vicinity although he had no 
knowledge of one (Tr. 73-74, 76, 78, 101-02). When 
he apprehended Norman at the door of the automobile, 
Officer Doyle testified, he talked to him for possibly a 
minute or so, but did not inform him of any charges 
against him. Prior to O’Bery’s arrest, and in the 
course of this conversation with Norman, he had ob- 
served the RCA phonograph console with its legs re- 
moved fitted into the back seat and had observed the 
records with the labels bearing the name of the com- 
plainant and his North Capital Street address around the 
ear. At trial he identified six records bearing similar 
labels which were admitted in evidence. As a result of 
this conversation, he said, he concluded that a house- 
breaking had been committed and that he had reason- 
able grounds for such charge (Tr. 60-62, 75-76, 78-79, 
128-130, 142, 183-85). Officer Schlorb also desbribed the 
character of the property in the car, including the rec- 


ords with the owner’s labels which he saw on the ground 
as well as in the back seat of the car (Tr. 142, 163). 
He too had seen the television set in the partly open 
trunk during the chase (Tr. 1387, 147). A search of 
Norman incident to his arrest had disclosed no glass or 
other evidence (Tr, 126-27). 


Apprehension of the Fugitives 


The recollections of the officers varied somewhat as to 
the precise contents of the lookouts which had been 
flashed. Apparently Officer Doyle had broadcast the 
original lookout for two negro males, 25-30 years of age, 
one wearing a light tan trench coat and the second with 
a light greenish overcoat (Tr. 121). But Officer Schlorb 
had flashed the lookout for Washington, presumably aft- 
er his futile chase (Tr. 141, 161). Officer Donald L. 
Krause, who had caught O’Bery, recalled receiving a 
garbled and incomplete lookout, apparently broadcast 
while the chase was in progress, for men twenty-five to 
thirty, one with long light-colored trench coat and the 
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second with dark coat, dark pants, wanted for traffic 
charges (Tr. 175, 180). But the exact details as to the 
lookouts were never clarified by further inquiry. Wash- 
ington’s coat which he wore at trial, however, was 
marked for identification, apparently because it was sim- 
ilar to the one he was alleged to have been wearing 
when he was arrested (Tr. 158). 

Within a few minutes after their flight, both fugi- 
tives were captured and returned to the scene of the col- 
lision (Tr. 62). Officer Donald L. Krause, Accident 
Investigation Division, had arrested O’Bery, whom he 
identified in court, on the lookout while he was on Hawaii 
Avenue, near a bridge, five to six hundred feet from 201 
Taylor Street where the collision had occurred (Tr. 
172-78, 177). He described the area as hilly, with trees 
and wide open spaces, a part of Catholic University, 
without cars, traffic, people, or houses, and the nearest 
University building four or five hundred feet south on 
Hawaii Avenue, across the Taylor Street bridge (Tr. 
177, 179-80). He had caught O’Bery, apparently by 
surprise, as he was running out of the woods, perspir- 
ing, from the direction of 201 Taylor Street (Tr. 173- 
74). Officer Krause had radioed O’Bery’s description and 
Officers Doyle and Schlorb had responded to Second and 
Varnum Street, Northeast, a distance of a block or 
two from the collision. Within four minutes of the col- 
lision they had found Officer Krause with O’Bery, who 
they observed was short of wind and had beads of per- 
spiration on his forehead and face, but no noticeable 
marks or scars from his run through the woods, and 
identified him as the driver (Tr. 63-64, 77, 141, 148, 
164, 174-76). 

Motorcycle Officer John M. Matthews of the Police 
Traffic Division apprended appellant Washington while 
he was walking in the rear of 3875 Harewood Road, “a 
house of studies for the religious.” Washington, though 
he was not then running, was flushed and out of breath 
and showed beads of perspiration. Officer Matthews had 
notified the police dispatcher and Doyle and Schlorb had 
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met him and identified and taken Washington from him 
with the comment, “That’s the one,” after a time lapse 
of only seven or eight minutes (Tr. 63-64, 156, 167-71). 
Officers Doyle and Schlorb described this address as 
being located in a wooded section, only one to three blocks 
from the scene of the collision (Tr. 63-64, 148, 165). 
Washington, whom they identified as the man who had 
fled from the right-hand side of the automobile, bore no 
visible signs of having been in a car crash, and had no 
scratches, but, as Officer Matthews had said, he was 
perspiring and breathing heavily (Tr, 114-15, 156, 158- 
60). 


From Arrest to Booking 


Fifteen minutes after the collision, and after the ap- 
pellants had been apprehended, Officer Doyle and Detec- 
tive Billy G. Thomas went with appellant Norman to 
4605 North Capitol Street, the address which appeared 


on the record labels, seven blocks from the scene of the 
collision and a block and a half from where the officers 
had first seen appellant’s car. Officer Schlorb stayed 
back in the scout car with the property until the crane 
came to remove appellant’s damaged automobile and its 
contents to the precinct, where it was searched although 
no evidence not previously observed appears to have been 
recovered. (Tr. 39, 52, 65, 118, 127, 144, 161, 206-07.) 
At the North Capitol Street address, Detective Thomas 
made the inspection. Officer Doyle did not enter the 
house. One of the glass panes in the front door had been 
broken out near the lock. Most of the broken glass was 
on the inside of the door but there were a few pieces 
outside. The officers were unable to contact the owner of 
the house or to find any witnesses to the housebreaking 
before they returned to the precinct (Tr, 65-66, 114, 
126, 134-35, 207-09). The damaged car was towed in, 
and Detective Thomas took charge of the stolen property 
at the precinct (Tr. 162). Appellants were booked for 
housebreaking at about three-thirty or four that after- 
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noon, two hours or less from the time they had first 
been observed (Tr. 83). 


The Complainant’s Testimony 


The complainant, Alwin A. Johnson, a defense de- 
partment employee contacted the precinct at about four 
p.m. A little later he arrived there and identified his 
property. (Tr. 66, 83, 94, 144.) He testified at trial 
that he had left his three bedroom private house at 4605 
North Capitol Street, Northeast, at eleven or eleven- 
thirty in the morning of December 8 and had returned 
at four that afternoon to find the glass in his front door 
broken and two pieces of furniture missing from his 
living room (Tr, 38-41). He described as missing an 
RCA stereo hi-fi console, thirty-six inches long, twenty- 
four to twenty-six inches deep and thirty inches high, 
for which he had paid $299 in 1961, and a Sylvania 
television, console model with legs, of about the same di- 
mensions, for which he had paid $229 in 1963. Both 
were heavy; he could barely lift the phonograph by him- 
self and could not lift the television set. (Tr. 41-44, 49). 
He had had “quite a few” record albums and loose rec- 
ords with his name on them which he stored in the 
phonograph storage compartment (Tr. 42, 49-50). He 
agreed with Officer Doyle that the items were too large 
to bring to court (Tr. 45, 117-18). But he testified that 
he had identified them at the precinct, and he identified 
a record album in court which was similar to the ones 
he had identified and recovered at the precinct. (Tr. 
44-46.) 


Norman’s Testimony for the Defense 


Appellant Fred Norman was the only witness for the 
defense. He testified that on the day in question he 
had been approached at a restaurant by two men, who 
were not appellants O’Bery and Washington, whom he 
knew from five or seven prior encounters, including two 
or three conversations, the most recent of which had 
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been about a month before (Tr, 212, 214-16, 220, 222-23, 
227). He knew neither their last names nor where they 
lived, however (Tr. 214, 220, 228, 252). Claiming that 
no one else could supply them transportation, they had 
offered Norman gasoline and some money to move some 
of their furniture. But they never said how much they 
would pay him and never disclosed where they were go- 
ing to get the furniture, which they did not describe, 
the purpose of the move, or where they were taking it, 
and appellant never inquired. He had just accepted on 
faith their promise to pay without agreeing either to an 
amount or a place for payment. (Tr, 219-28, 234-35, 
243-44.) 

Appellant had purchased his car nearly a year prior 
to the date in question (Tr. 217). He was without a 
permit, he said, because his learner’s permit had ex- 
pired three weeks before (Tr. 217). After getting gas 
for his car which had been parked out of gas near the 
restaurant, appellant’s friend, “John,” who therefore did 
the driving, and his friend, “Pete,” had driven to the 
vicinity of North Capitol Street where “John” parked 
the car on the street near an alley. The two friends 
had made two trips into the alley, where they disap- 
peared from his view, and had brought the furniture, 
which required two men to carry it, out of the alley and 
from an unknown address. Norman did not see the 
front of the house where the furniture had come from. 
They put the television in the trunk of the automobile 
and the stereo in the back seat and drove off. (Tr. 212- 
14, 220, 284, 241-48.) He had not seen the phonograph 
records until after the collision, when in an uncompleted 
sentence he seemed to be about to say that one flew some- 
where (Tr. 216, 253-54), Appellant admitted helping 
the men put the furniture into the car by opening the 
door but he denied opening the locked trunk for the 
television because he had given his friends the car keys. 
Neither did he help them put the rope on the trunk to 
hold it down over the television (Tr. 235, 242-43). 
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Norman described the flight which began after he and 
his friends first sighted the police and ended when the 
car collided with the tree (Tr. 212-13, 236, 246). He 
said he had told the driver to stop to find out what the 
police had wanted and had been prevented from pulling 
the key from the ignition when he tried (Tr. 237, 244- 
45). It was only at that point that he got the idea that 
something might be wrong with the property in the car 
(Tr. 245). When the car crashed, he said, the two men 
fled from the driver’s side. The door on his side opened 
and he fell out of the car from the right hand seat 
where he had always ridden (Tr, 218-14, 232, 235-36). 

Norman testified that both of his friends wore long 
white trench coats. Neither, he said, was wearing a 
green one. (Tr. 246.) The two co-defendants brought 
back by the police to the scene of the collision, five min- 
utes afterwards were not men he had ever seen before, 
he said, and he told the officers so (Tr. 246-49). He also 
declared that the house his friends had entered was in 
the same neighborhood as the one he had been taken 
back to after the collision, but that he did not know if 
that house was the same one that the phonograph and 
television set had come from (Tr. 241-42). And he ad- 
mitted that although he had been on bond for a month, 
he had made only one attempt to find the individuals 
who had been in the car, and then had only visited the 
restaurant where he had met them and looked through 
the window without making any attempt to gather in- 
formation from anyone in the resaurant. His excuse 
was that he had heard that they had left town. (Tr. 
214-15, 249-51). 


Additional Procedural Matters 


The pretrial motion by appellants Norman and Wash- 
ington to suppress evidence which had previously been 
heard by Judge Howard F. Corcoran on April 1 was 
renewed at trial by appellant Norman, joined only by 
appellant O’Bery, and was again denied after hearing 
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on the grounds, inter alia, that there had been no search 
which disclosed the stolen articles because they had been 
exposed to full view, and that the police officer was not 
precluded under the circumstances from addressing in- 
quiries to Norman concerning the television, the phono- 
graph, and the records or limited solely to inquiries 
regarding the traffic violations which were the only of- 
fenses actually known (Tr. 67-71, 76, 82, 93). After 
prior notice and an opportunity to consider, the trial 
judge refused in his discretion to prohibit the prosecutor 
from inquiring as to appellant Norman’s prior conviction 
for purposes of impeachment (Tr. 195-96, 202-03). Mo- 
tions for judgment of acquittal were made at appropri- 
ate times on various grounds, including those preserved 
for this appeal, that the government’s evidence as to the 
value of the stolen items was insufficient to support the 
convictions, that appellant Washington was insufficiently 
identifed, and that possession of the stolen property by 
appellant Norman was insufficiently shown (Tr. 186-91, 


262-63). The arguments of counsel proceeded without 
significent interruption, And all counsel expressed sat- 
isfaction with the court’s charge as given (Tr, 343-44). 


STATUTE AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 105, pro- 
vides: 


In prosecutions for any criminal offense all per- 
sons advising, inciting, or conniving at the offense 
or aiding or abetting the principal offender, shall be 
charged as principals and not as accessories, the in- 
tent of this section being that as to all accessories 
before the fact the law heretofore applicable in 
cases of misdemeanor only shall apply to all crimes, 
whatever the punishment may be. 


At the time pertinent to this trial Rule 30, Federal 
Rule of Criminal Procedure, provided: 


At the close of the evidence or at such earlier 
time during the trial as the court reasonably di- 
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rects, any party may file written requests that the 
court instruct the jury on the law as set forth in 
the requests. At the same time copies of such re- 
quests shall be furnished to adverse parties. The 
court shall inform counsel of its proposed action 
upon the requests prior to their arguments to the 
jury, but the court shall instruct the jury after the 
arguments are completed. No party may assign as 
error any portion of the charge or omission there- 
from unless he objects thereto before the jury re- 
tires to consider its verdict, stating distinctly the 
matter to which he objects and the grounds of his 
objection. Opportunity shall be given to make the 
objection out of the hearing of the jury. 


SUMMARY OF ARGUMENT 


I 


The sudden and high speed flight of appellants’ auto- 
mobile until it crashed into a tree and was abandoned 
with its cargo by appellant O’Bery, the driver, and 
appellant Washington, the outside front passenger, pro- 
vided, in light of all the attendant circumstances, ample 
cause for the officers’ detention of Norman and the two 
other appellants, had they not fled. It was permissible 
for the officers not only to inquire concerning the traffic 
offenses but also concerning the large console television 
which had been visible during the chase beneath the 
car’s open trunk lid held down with a rope until it 
popped open after the crash, and the large phonograph 
console in plain view on the back seat, since the behavior 
of these appellants was inconsistent with a proper inter- 
est in such items. Equally proper was their inquiry re- 
garding the phonograph records scattered about in the 
car and on the ground in plain view, since they bore 
personal labels with a name and an address just two 
blocks away from the place where the car was first seen 
and in the direction from which the car had come. Un- 
satisfied by Norman’s answers, the officers had ample 
probable cause for the arrest of all three defendants for 
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the housebreaking they were not able to confirm until 
after the arrests of all three appellants, The evidence 
having been in plain view, there was no unlawful search; 
and recovery of the items from Norman’s damaged car 
after it had been towed to the precinct was not im- 
proper, there having been no demonstration that addi- 
tional evidence not previously observed was then dis- 
closed, The motion to suppress, therefore, was properly 
denied. 


II 


There was adequate evidence from all of the circum- 
stances including descriptions of the familiar and large, 
heavy and therefore relatively immobile, stolen tele 
vision and phonograph consoles, their well-known manu- 
facturers and their location in the living room of 
the private, three-bedroom house from which they were 
taken which could permit a properly instructed jury to 
conclude that the value of the two items, originally cost- 


ing over $525, would not have depreciated to a value of 
less than $100. In any event, the issue need not be 
reached if the Court agrees that there is adequate sup- 
port for the convictions under the housebreaking count of 
the indictment. 


Ii 


In permitting the prosecutor to impeach appellant 
Norman with the fact of his prior conviction, the trial 
judge did not abuse his discretion. The conviction was 
not an old one, The prospect of its use did not deter 
Norman from taking the stand in his own and his co- 
defendants’ behalf. And its character and dissimilarity 
from the offenses charged avoided any likelihood that 
prejudice would outweigh relevance to his credibility. 
The additional contention that the evidence should not be 
used because the limiting instruction included in the 
charge to the jury is inherently ineffectual propounds a 
theory which has not been adopted for such an end in 
this jurisdiction. In any event, since the contention 
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was not raised at trial, it is not properly raised for the 
first time on appeal. 


IV 


The disclosure of irrelevant information by a govern- 
ment witness on cross-examination was not so prejudicial 
that the trial judge abused his discretion in refusing 
to declare a mistrial, And in the absence of a motion 
to strike, a request for an admonition to the jury to dis- 
regard the evidence, or objection to the omission, the trial 
judge’s decision to make as little of the isolated slip as 
possible, occurring as it did in the middle of the trial, 
and to tailor his action to the nature of the disclosure 
and the particular circumstances of the case, should be 
sustained, 


Vv 


The issue of appellant Norman’s guilt was properly 
submitted to the jury with an aiding and abetting in- 
struction. The conspicuous presence of the proceeds from 
the housebreaking in his car in which he was riding, 
though not driving, away from the scene of the crime 
and the accompanying circumstances provide an inference 
of his guilt in the absence of explanation, But his own 
testimony in explanation, which denied participation in 
the housebreaking itself, but described the loan of his 
car to friends for gasoline and money and his presence 
at the scene of the housebreaking, his rendering of some 
assistance by opening the door so that the large phono- 
graph could be loaded on the back seat, and his presence 
on the trip away from the scene which ultimately led 
to the capture of the occupants and recovery of the 
stolen property, was ample to permit submission of the 
issue of aiding and abetting to the jury. This con- 
clusion is strengthened since Norman’s credibility was 
probably so impaired by his contention against the po- 
lice officers that both his co-defendants had not been his 
companions that his defense of lack of knowledge may 
have worked against him. The aiding and abetting in- 
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struction, emphasizing as it did, that Norman had to 
share in the criminal intent and that mere presence 
even if approving was not enough to convict was ade- 
quate. 


VI 


Under settled law, where there was affirmative evi- 
dence identifying appellant Washington, even though dis- 
puted, the issue is one of credibility and was properly 
left to the jury. 


Vit 


Appellant O’Bery’s contention that he was prejudiced 
by the trial court’s suggestion to his trial counsel that 
his defense of mistaken identity would be weakened by 
arguing insufficient proof of the elements of the offense did 
not “effectively preclude” counsel from any argument and 
in any event his contention is mostly based on speculation 
as to matters not shown by the record. 


VIil 


The charge relating to the factors which might affect 
the accuracy of the police officers’ identification was not 
defective for failure to reiterate the admonition that a 
witness’s motives might affect the truthfulness of his testi- 
mony. Such an admonition had been given in an earlier 
general charge regarding the rebuttable presumption that 
a witness is telling the truth. The second charge had a dis- 
tinguishable and more limited purpose, to which the mo- 
tive to lie was not directly relevant. In any event the 
issue was not raised at trial where appellants’ counsel ex- 
pressed satisfaction with the charge as given. 


Ix 


Absent a request at trial, the failure of the trial court 
to elaborate on his instruction relating to the inference 
which may be drawn from the possession of recently stolen 
property was not erroneous. Counsel expressed satisfac- 
tion with the instructions given, some in accordance with 
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their requests. Neither Washington’s defense of mistaken 
identity nor Norman’s defense of innocent and unknowing 
possession was dependent upon the legal definition of pos- 
session because regardless of whether Norman’s defense 
is that possession or aiding and abetting was not proved, 
his crucial contention was that he did not have the requi- 
site knowledge and intent the jury was told he had to have. 
Therefore, under recent authority of this Court, the in- 
struction given was adequate. 


ARGUMENT 


I. The motions to suppress evidence were properly denied 
since there was adequate probable cause for the arrests 
and no evidence was obtained from an unlawful search. 


(Tr. 89, 51-62, 64, 72-79, 95-96, 99-106, 115-16, 
121, 127-81, 136-42, 144-51, 153, 156, 159-63, 172- 
73, 175, 177, 180-85, 212-14, 217, 219-28, 234-35, 
241-49) 


The metamorphosis from apparent innocence of the 
character of appellant Norman’s 1960 red Chevrolet with 
its three occupants, appellants here, and its open trunk 
exposing a large console television set tied down with rope 
after it ran the stop sign at Hawaii Avenue and Fort 
Totten Road, Northeast, surely justifies the reasonable 
police action which resulted in appellant’s arrest. The 
electric response of that car to the sound of the police 
siren alongside, despite its delicate cargo, was a rapid 
acceleration leading to a very high speed chase until col- 
lision with a tree totally disabled the car and the two 
more agile passengers fled the car and abandoned its 
valuable contents.1 (Tr. 51-60, 72-78, 95-96, 99-106, 
115-16, 181, 186-40, 144-51, 153, 156, 159-60.) Under 
such circumstances, the police were hardly required to 


2It is doubtful whether O’Bery and Washington even have stand- 
ing to object to the use of the evidence obtained from in and 
around the car against them, their flight having been caused by no 
improper police conduct. See United States v. Bozza, 365 F.2d 206, 
222-23 (2d Cir. 1966). 
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stand helplessly by so that the fugitives and the slower 
passenger might escape and to refrain from inquiry or 
action as to matters by then clearly requiring investiga- 
tion but not immediately related to the traffic violations. 
Rather, while flight may produce probative evidence of a 
low order, the evidence here of flight on flight coupled 
with other circumstances, in its totality, is sufficient, ap- 
pellee submits, to establish probable cause for the ensuing 
arrests of all three appellants (Tr. 73-74, 76, 78, 101- 
02.) See Adams v. United States, 118 U.S. App. D.C. 
364, 336 F.2d 752 (1964), cert. denied, 379 U.S. 977 
(1965). 

The police officers did not have to know of a specific 
housebreaking to have probable cause for the arrests. 
Dizon v. United States, 111 U.S. App. D.C. 305, 296 F.2d 
427 (1961); Robinson v. United States, 109 U.S. App. 
D.C. 22, 283 F.2d 508 (1960), cert. denied, 365 U.S. 830 
(1961); Bell v. United States, 102 U.S. App. D.C. 383, 
254 F.2d 82, cert. denied, 358 U.S. 885 (1958) ; see also 
United States v. Di Re, 332 U.S. 581, 592 (1948). The 
fact that the fruits of crime must be identified later in a 
different place from the arrest as being connected with a 
patticular crime does not poison the arrest or the seizure. 
Robinson v. United States, supra; see Campbell v. United 
States, 110 U.S. App. D.C. 109, 289 F.2d 775 (1961). 
Nor in assessing the probable cause for the arrests in 
this case is this Court bound by the arresting officers’ ra- 
tionale or justification for his action. “The question is 
not what name the officer attached to his action; it is 
whether, in the situation in which he found himself, he 
had reasonable ground to believe a felony had been com- 
mitted and that the men in the car had committed it.” 
Bell v. United States, supra at 3872 


2 Though it was not mentioned by the officer, the possibility of an 
arrest for unauthorized use under these circumstances, until Nor- 
man’s claim of ownership was confirmed, might not have been un- 
warranted under the circumstances. Cf. Preston v. United States, 
376 U.S. 364, 367-68 (1964). The record is not clear as to how 
Norman satisfied the officer on the scene as to his ownership, if 
he did. 
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The officers were clearly authorized under the cireum- 
stances to make an initial inquiry with respect to the 
ownership of the car and to make arrests when probable 
cause was supplied from evidence in plain view within the 
car in conjunction with the other circumstances. ( Melvin 
I.) Brown v. United States, No. 19,160, D.C. Cir., July 
26, 1966; see Jefferson v. United States, 121 U.S. App. 
D.C. 279, 349 F.2d 714 (1965) ; Robinson v. United States, 
supra; Bell v. United States, supra, Nor were the offi- 
cers precluded from inquiring about the articles in the 
back seat and trunk and on the ground which were in 
plain view. (Tr. 60-62, 75-79, 128-80, 137, 142, 147, 
168, 183-85.) See Campbell v. United States, supra; 
Robinson v. United States, supra; Bell v. United States, 
supra. Norman, then the only available source of infor- 
mation, was too involved to claim he was as a mere pas- 
senger immune from questions. (Tr. 64, 212-14, 217, 
219-28, 234-85, 241-49.) Compare United States v. Di 
Re, supra; Goodwin v. United States, 121 U.S. App. D.C. 
9, 347 F.2d 798, cert. denied, 382 U.S. 920 (1965). But 
even assuming that probable cause to arrest the non-driv- 
ers was developed after the lead car had stopped, the ob- 
vious serious traffic violations, including not only the 
failure to stop at the stop sign but the high speed chase, 
the crash, and the flight from the scene, in appellee’s opin- 
ion, gave cause at least to detain or perhaps even to ar- 
rest if necessary these front seat occupants of the car. 
See (Melvin I.) Brown v. United States, supra; Bell v. 
United States, supra at 389, 254 F.2d at 88 (dissenting 
opinion of Bazelon, J.) (proper to arrest two occupants 
of automobile for driving without lights, though no prob- 

- able cause for housebreaking arrest); United States v. 
McKethan, 247 F.Supp. 324, 327 (1965), affirmed No. 
20,059, D.C. Cir., October 6, 1966 (per curiam),* and 
cases cited therein. 


3 Approved in (Melvin I.) Brown V. United States, supra at slip 
opinion p. 5 n.4. 
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But whatever the right of the officers to detain the two 
fugitives or to pursue them on the information they had 
at the instant of the crash, probable cause for the house- 
breaking arrest was quickly developed at the time of the 
brief conversation with Norman and surely in time to 
permit the arrest of the two fugitives on that informa- 
tion, Cf. Jennings v. United States, 101 U.S. App. D.C. 
198, 247 F.2d 784 (1957). Probable cause, of course, 
“is to be evaluated by the courts on the basis of the col- 
lective information of the police rather than that of only 
the officer who performs the act of arresting.” (James 
E.) Smith v. United States, U.S. App. D.C. ; 
358 F.2d 833, 835 (1966); (Samuel J. D.) Williams v. 
United States, 118 U.S. App. D.C. 371, 308 F.2d 326 
(1962). Descriptions had been supplied by radio (Tr. 
121, 141, 161, 172-78, 175, 177, 180). The inability of 
the investigating officer under such exigent circumstances 
to transmit his information simultaneously as it is gained 
to the other officers who had joined in the hot pursuit of 
the fugitive car and men should not render the arrests 
invalid. 

In any event, the manner of these arrests did 
not affect the legality of the seizure of the evidence from 
the car which had been completely exposed as soon as the 
officers came to it. To form the basis for their probable 
cause, the officers also discovered, besides the television 
set in the trunk, the stereo phonograph console on the 
back seat, in plain view. Appropriate treatment of that 
instrument was, of course, not consistent with the reck- 
less chase, and the crash and flight. Records which bore 
the name and address labels of the complainant whose 
address was approximately two blocks away from where 
the car had been first seen, proceeding in a direction away 
from that address, were on the ground, around the car 
and in plain view in the car (Tr. 39, 52, 61-62). “It is 
not a search to observe that which occurs openly in a 
public place and which is fully disclosed to visual obser- 
vation.” United States v. Williams, 314 F.2d 795 (6th 
Cir. 1963). There was no invasion of appellants’ privacy 
under such circumstances. When a police officer observes 
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possible fruits of crime he is “not required to look the 
other way, or disregard the evidence his senses bring 
him.” Ellison v. United States, 93 U.S. App. D.C. 1, 206 
F.2d 476 (1958). Norman’s answers to the officer’s in- 
quiries in regard to these items and the general circum- 
stances appear to have convinced him that there had been 
a housebreaking (Tr. 74-76, 78-79). Adequate probable 
cause for the arrests was therefore established. 

Nor was there evidence to support the contention that 
there was an illegal search of Norman’s car at the 
precinct which disclosed any evidence not previously ob- 
served (Tr. 127-28, 161-62). This question, however, was 
not explored in any detail by the defense. The record 
shows that no evidence alleged to have come from such a 
search was offered against the appellants. The records 
were admitted into evidence only as being similar to those 
observed at the scene (Tr. 181-84). The conduct of the 
police in removing the items from the car at the precinct 
rather than on the scene is shown by the record to have 
been well within the limits of police action approved by 
this Court in Price v. United States, 121 U.S. App. D.C. 
62, 348 F.2d 68 (1965). In that case which had almost 
identical facts, the removal of easily portable objects 
which had been exposed to view within the defendant’s 
ear at the scene of the arrest was delayed until arrival at 
the precinct, but the seizure was sustained. Preston v. 
United States, supra, which condemned a separate ex- 
ploratory search in the locked trunk of the defendants’ 
ear after substantial delay and after the car had been 
twice moved to different locations is inapposite. The mo- 
tion to suppress, therefore, was properly denied. 


II. There was adequate proof of felony value to sustain 
appellant’s grand larceny conviction. 
(Tr. 88, 41-44, 329-31) 


Even a concession that additional testimony probative 
of felony value would have given desirable additional sup- 
port to the jury’s verdict on the larceny charge, does not 
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preclude this Court from sustaining that verdict. The 
testimony before the jury was that the television set and 
stereo phonograph console models were large and too 
heavy to be moved by one man (Tr, 41-42). They both 
came from the living room in a good sized house of a 
man with a government job, who presumably would have 
made an impression with respect to his degree of affluence 
and his care of his property. He had testified that he 
had paid $299 for the RCA stereo phonograph console in 
1961 and $229 for the Sylvania television console in 1963. 
(Tr. 38, 42-44.) 

The brand names were well known. The type of equip- 
ment and likelihood of deterioration familiar. The fact 
of their location and size in a three bedroom private house 
compels the inference that when stolen they had been in 
normal working condition in the absence of any hint to 
the contrary. The likelihood is great that the jurors 
could have related the information they heard to similar 
items of their own at home. In any event, expert testi- 
mony as to market value is not essential. See Saah v. 
Mussolino, 144 A.2d 541 (Mun. Ct. App. D.C. 1958) ; 6 
Wigmore, Evidence § 716, at 48 (3d ed. 1940). In addi- 
tion, after the collision of the automobile in which they 
were being carried there would be some doubt whether the 
opportunity to examine the equipment would have had 
probative value. Certainly the size and difficulty of pro- 
ducing the equipment in court as well as this circum- 
stance made the failure of the Government to produce the 
items reasonable. Thus, the jury could consider the kind 
and character of the property involved, the other circum- 
stances disclosed, and the time lapse since purchase of 
relatively long-lived items, as well as the confidence with 
which the owner testified as to cost and acquisition. The 
fact that the issue of value was placed squarely before 
the jury by the court’s instructions on grand and petit 
larceny (Tr. 329-81), and of course, reasonable doubt, 
would permit the jury reasonably and properly to con- 
clude as it did that the likelihood of a depreciation in 
value from the initial cost of over $525 to less than $100 
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over the relatively short time of two such items was re- 
mote indeed. See Chew v. United States, 112 U.S. App. 
D.C. 6, 298 F.2d 334 (1962). 

Moreover, if this Court finds, as appellee submits it 
should, that sufficient evidence supports the verdicts as to 
each appellant on the housebreaking count, it need not in 
this case consider whether there was proof of value at all.* 
Hirabayashi v. United States, 320 U.S. 81, 85 (1943). 
Compare Washington v. United States, 98 U.S. App. D.C. 
100, 232 F.2d 357 (1956); Nelms v. United States, 94 
U.S. App. D.C. 267, 215 F.2d 678 (1954). 


Il. The trial court did not abuse its discretion in per- 
mitting appellant Norman’s impeachment by a prior 
conviction of a dissimilar offense. 


(Tr. 195-96, 202-08, 216-17, 322-28, 344) 


After an appropriate exercise of discretion in accord- 
ance with the principles enunciated by this Court in Luck 
v. United States, 121 U.S. App. D.C. 151, 156 n. 7, 348 
F.2d 768, 768 n. 7 (1965) and withholding his decision 
after advance warning overnight, the trial court ruled 
that appellant Norman’s conviction for simple assault in 
1965 might be used to impeach his credibility as a witness 


+The sentences imposed on appellants Norman and Washington 
as to each count were identical and concurrent. The general sen- 
tence imposed on appellant O’Bery was less than the maximum 
which could have been imposed on either count and was comfortably 
in excess of the mandatory minimum which had to be imposed on 
the larceny count. It poses no bar therefore, to application of 
Hirabayshi. Kosmos V. United States, 111 U.S. App. D.C. 234, 296 
F.2d 356 (1961). See Washington v. United States, supra; Gentry 
v. United States, No. 19548, D.C. Cir., June 1, 1966 (affirmed by 
unpublished order with notation by Chief Judge Bazelon that he 
had not reached the “not insubstantial” question of proof of value 
in a case invloving identical charges and similar proof on authority 
of Hirabayashi); Friday v. United States, No. 19612, D.C. Cir., 
May 6, 1966 (unpublished per curiam order, similar purport). It 
it clearly apparent, in addition, that this alleged deficiency of proof 
would not have affected the jury’s consideration of the housebreak- 
ing count. Compare Smith (& Anderson) v. United States, 118 U.S. 
App. D.C. 235, 885 F.2d 270 (1964). 
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(Tr. 195-96, 202-03). Although the trial court had al- 
ready inquired whether Norman would take the stand 
and Norman had advised the court that he wished to do 
so, Norman’s trial counsel warned the court that he 
would request a ruling on whether the prior conviction 
could be used and described its character and history as 
it was then known to him (Tr. 195-96). See Luck v. 
United States, supra at 156 n. 7, 348 F.2d at 768 n. 7. 
On cross-examination Norman admitted this conviction 
(Tr, 216-17). The conviction was not an old one. Nor- 
man was not deterred from testifying by the prospect of 
its use. Compare (John I.) Brown v. United States, No. 
20041, D.C. Cir., November 10, 1966; Hood (& Jackson) v. 
United States, U.S. App. D.C. ——, 365 F.2d 949 
(1966); (Fletcher) Smith v. United States, —— US. 
App. D.C. , 859 F.2d 243 (1966).° Nor is this a 
case where prejudice outweighs relevance to credibility 
for evidence of the prior assault conviction was probative 
of no propensity related to the offenses charged. See 
Luck v. United States, supra, at 156 n. 8, 348 F.2d at 
768 n. 8; compare (John I.) Brown v. United States, 
supra; Walker v. United States, U.S. App. D.C. — 
—, 363 F.2d 681 (1966). In the opinion of appellee, the 
present posture of the law does not clearly exclude the 
use of a prior assault conviction solely because of its char- 
acter at the time of trial. See Stevens v. United States, 
No. 19883, D.C. Cir., October 20, 1966, slip op. at 4-5 
(dissenting opinion of Fahy, J.) ; Bostic v. United States, 
68 App. D.C. 167, 94 F.2d 636 (1987), cert. denied, 
303 U.S. 635 (1938). No abuse of discretion is there 
fore apparent. 

Appellant Norman’s objection to the trial court’s in- 
struction to the jury regarding the use which it might 
make of this evidence which he raises initially on this 
appeal appears to be based solely on the general theory 
that such limiting instructions are inherently ineffectual 


5 The defense was lack of knowledge or lack of criminal intent, 
not alibi in the instant case. Compare (Fletcher) Smith v. United 
States, supra. 
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in accomplishing their intended purposes (Brief of Ap- 
pellant Norman, pp. 40-43).¢ See Michaelson v. United 
States, 385 U.S. 469, 484 (1948). But whatever emperi- 
cal truth this contention may possess, its premise has not 
been ratified in this jurisdiction. Such evidence or the at- 
tendant charge are not for this reason precluded from use. 
In any event, Norman’s counsel expressed satisfaction 
with the charge as given, having preferred to focus his 
objection upon the discretion of the trial judge in permit- 
ting the question relating to prior conviction (Tr. 344). 
In the absence of a timely and distinctly stated objection 
at trial, the issue as to the correctness of the change itself 
ought not be considered for the first time on appeal. Rule 
80, Fed. R. Crim. P. 


IV. The trial court did not err in refusing to grant a mis- 
trial nor in its method of avoiding prejudice from a 
Government witness’s disclosure of irrelevant informa- 
tion on cross-examination. 


(Tr. 3, 23-24, 121-23) 


Appellants Norman and Washington complain of an al- 
legedly non-responsive and prejudicial answer by Officer 
Doyle to a question by appellant Washington’s trial coun- 
sel which they contend disclosed to the jury that there 
had been a prior motion to suppress evidence (Tr. 121- 
22). A motion for mistrial by Norman’s trial counsel 
was denied. The court ruled that prejudice was doubtful 
and also, implicitly, that the circumstances did not call 
for an admonition to the jury to disregard the remark 
(Tr, 122-23). No instruction was requested, no motion 
to strike was made, and no objection to the omission was 
communicated. The response was to a broad flaccid ques- 
tion by a defense counsel who on cross-examination should 
have been exercising more control. Nor was there any 
hint of intentional evasion of evidentiary rules by the 
prosecution. There was, therefore, neither abuse of dis- 
cretion in refusing to grant the mistrial nor error unless 


*The relevant charge appears at Tr. 322-23. 
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harmless in the failure to admonish the jury. Hardy v. 
United States, 119 U.S. App. D.C. 364, 343 F.2d 233 
(1964), cert. denied, 380 U.S. 984 (1965); McIntosh v. 
United States, 114 U.S. App. D.C. 1, 309 F.2d 222 
(1962). But cf. United States v. Giallo, 206 F.2d 207, 
209-10 (2d Cir., 1953). 

In fact the trial judge’s ruling was actually calculated 
to avoid prejudicial error by a wise exercise of discretion 
sensitively attuned to the particular circumstances of the 
incident. Appellant Norman like the courts themselves 
suggests that the instruction to disregard such evidence 
may in fact be disregarded by the jury (Brief of Appel- 
lant Norman, p. 34, citing Krulewitch v. United States, 
836 U.S. 440, 453 (1949) (concurring opinion of Mr. 
Justice Jackson). Such recognition suggests, therefore, 
that under appropriate circumstances the wiser course 
adapted to the real purpose of avoiding prejudice rather 
than adhering to superficial forms can be sustained. The 
instant case, appellee submits, is just such a circumstance. 

Nor would the likelihood of prejudice from the re 
sponse to defense counsel weigh significantly against the 
evidence of guilt. See Boyer v. United States, 76 U.S. 
App. D.C. 397, 182 F.2d 12 (1942); United States v. 
Tramaglino, 197 F.2d 928 (2d Cir.), cert. denied, 344 
U.S. 864 (1952). In the first place the nature of the dis- 
closure is distinguishable from that in Gregory v. United 
States, No. 19599, D.C. Cir., July 28, 1966, cited by ap- 
pellants, since it involved a passing reference without 
emphasis to a technical and specialized proceeding, the 
nature of which, in all probability, would have to be 
affirmatively recognized and considered by the jurors be- 
fore it would be likely to cause prejudice. In Gregory, 
on the other hand, the disclosure which was not so vague 
and indirect in effect. It was of a similar crime of 
startling character for which the appellant was under 
indictment and was closely related in its nature to the of- 
fence being tried. It was thus far more likely to be prej- 
udicial. 

The disclosure in this case, furthermore, appears to 
have been less avoidable than that in Gregory. It was 
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apparently completely unexpected and unlikely. It does 
not appear that timely precautions could have been inter- 
posed. Moreover, it was the only such slip throughout 
the trial and it was buried in important testimony on the 
subject of identification. 

In addition, the jury was new and inexperienced and 
only two members of the panel had ever previously served 
as jurors (Tr. 3, 23-24). Thus the likelihood that rather 
than forgetting the comment over the next day and a half 
of trial, the jury nurtured its discovery and then in the 
jury room recollected the incident, interpreted and clari- 
fied it, and then added it to the weight of strong, com- 
pelling evidence sustaining the guilt of the defendants is 
far-fetched indeed. Under these circumstances, therefore, 
the course of action followed by the trial judge, tailored 
as it was to the considerations obtaining in the precise 
circumstances of this case, reduced the likelihood of preju- 
dice from the officer’s response to defense counsel’s ques- 
tion to negligible proportions. 


V. The issue of appellant Norman’s guilt was properly 
submitted to the jury with an adequate aiding and 
abetting instruction. 


(Tr, 64, 212-14, 217, 219-28, 234-35, 287, 241-45, 
332-35.) 


Appellant Norman contends that the evidence against 
him was insufficient to permit the trial court to submit 
the issue of his guilt to the jury with the accompanying 
aiding and abetting instruction (Tr. 332-35). But in 
determining whether there was sufficient evidence to sup- 
port Norman’s conviction for the housebreaking and lar- 
ceny, the proceeds of which were found in his car under 
incriminating circumstances, the judge’s responsibility 
was to decide whether upon the evidence, giving full play 
to the right of the jury to determine credibility, weigh the 
evidence, and draw justifiable inferences of fact, a rea- 
sonable mind might fairly conclude guilt beyond a rea- 
sonable doubt. Glasser v. United States, 315 U.S. 60 


26 


(1942) ; Cooper v. United States, 94 U.S. App. D.C, 343, 
218 F.2d 39 (1954); Curley v. United States, 81 US. 
App. D.C. 389, 160 F.2d 229, cert. denied, 331 U.S. 837 
(1947). 

The indictment, in conformity with 22 D.C. Code § 105, 
charged all three appellants as principals. Cf. Polen v. 
United States, 41 App. D.C. 4 (1913). Norman could be 
convicted if there was evidence from which a reasonable 
mind could fairly have concluded that the housebreaking 
and larceny were a joint criminal enterprise in which 
Norman associated himself in some way and participated 
as something he wished to bring about and sought by his 
action to make succeed even if he did not actually perpe- 
trate the offense himself. Nye & Nissen v. United States, 
336 U.S. 618 (1949); Turberville v. United States, 112 
U.S. App. D.C. 400, 303 F.2d 411, cert. denied, 370 U.S. 
946 (1962); United States v. Peoni, 100 F.2d 401 (2d 
Cir. 1938). 

He need not have agreed to or even known all the de- 
tails, minor or otherwise, of the planned crime in order 
to aid and abet in its commission. Williams v. United 
States, 308 F.2d 664 (9th Cir. 1962). His contention 
that he only supplied the car which afforded transporta- 
tion of the stolen items and departure of the perpetrators 
from the scene and had never assisted in the actual house- 
breaking itself, if his testimony in this regard is to be be- 
lieved, did not necessarily diminish the degree of his 
participation nor bar his conviction. Cf. United States 
v. Simmons, 281 F.2d 354, 360 (2d Cir. 1959). And 
while mere proof of his physical contact with the prop- 
erty or mere presence in the car standing alone would 
not have been sufficient to establish his guilt as an aider 
and abetter, these were circumstances which the jury 
might properly have considered as tending to establish 
guilt. United States v. Minieri, 303 F.2d 550 (2d Cir.), 
cert. denied, 371 U.S. 847 (1962). 

Aiding and abetting, especially where a defendant con- 
tends lack of knowledge, is invariably of necessity proved 
by circumstantial evidence. See Diaz-Rosendo v. United 
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States, 357 F.2d 124 (9th Cir. 1966). Joint participa- 
tion, including common purpose and intent among several 
persons to commit a crime may be inferred from conduct, 
companionship, and presence before, during, and after 
the commission of an offense. Miller v. State, 173 Neb. 
268, 118 N.W.2d 118 (1962). And the least degree of 
concert or collusion is sufficient. See United States v. 
Anthony, 145 F.Supp. 323, 387-38 (M.D. Pa. 1956). 

The evidence adduced against appellant Norman amply 
met these standards. Norman’s own testimony largely 
provided the basis for the aiding and abetting theory sub- 
mitted to the jury. Otherwise, of course, there was the 
inference from his joint possession of the stolen property 
very shortly after the crime. His testimony, however, 
made his knowledge of the character of his companions’ 
activities and the cargo in the car the crucial issue. (Tr. 
245.) 

Norman testified that it was his car in which the bulky 
and conspicuous television set and phonograph were 
found. He had received a gift of gasoline, he said, and 
had expected, though never received, an undefined amount 
of money from two acquaintances for its use. (Tr. 64, 
217, 219-28, 234-35, 237, 243-44). He admitted to being 
present at all times during the suspicious operation from 
the drive to the alley where his friends made two trips, 
allegedly out of sight, to get the television set and phono- 
graph, throughout the loading, and during the trip to 
where the car collided with the tree. At the alley his 
remaining behind, of course, could have been as a lookout. 
He admitted opening the door of the car to assist his 
friends in loading the phonograph into the rear seat. Al- 
though he denied opening the trunk of the car for the 
television set or helping to tie the trunk down, he ex- 
plained that he had given the car keys to the driver. (Tr. 
212-14, 220, 234-35, 241-43.) Thus, by his own admis- 
sion, the case against him consisted of a great deal more 
than mere presence. Compare Goodwin v. United States, 
supra, 

The jury was clearly instructed, furthermore, that mere 
presence at the place and time was not enough for con- 
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viction (Tr, 332, 384). In addition, by taking the stand 
Norman put his credibility in issue and immeasurably 
strengthened the government’s probably ample prima facie 
case against him, His defense of lack of knowledge and 
criminal intent would only have been convincing if he 
himself had been unusually credible. But the jury ob- 
viously rejected his testimony that appellants O’Bery and 
Washington were not his companions, therefore in all 
likelihood rejected his testimony as to his lack of knowl- 
edge also (Tr. 214, 220). Viewed as a whole, therefore, 
“the evidence tended to show a chain of circumstances 
from which a reasonable conclusion of guilty participa- 
tion by appellant [Norman], within the purview of 22 
D.C. Code § 105, can be fairly drawn. Obviously too, 
this was the conclusion of both judge and jury” as it 
was in the face of an apparently similar contention on 
similar facts in Lanham v. United States, 87 U.S. App. 
D.C. 357, 185 F.2d 435 (1950). 

Nor in appellee’s view was the instruction relating to 
appellant Norman’s alleged aiding and abetting deficient. 
The issue for the jury to resolve, of course, was whether 
Norman’s association with the stolen property was under 
all the circumstances a guilty association or whether, as 
he contended, he knew nothing and was just an innocent 
bystander. The remark by the trial court that there was 
a variance in the testimony for the jury to resolve was 
therefore accurate and not prejudicial, as appellant con- 
tends (Tr. 334). As shown in the argument as to the 
merits, the applicable law does not require the jury to 
find that an agreement had been made with regard to 
all details of the plan. A failure to instruct to that effect 
was therefore not a fault. 

The instruction properly informed the jury regarding 
the need to find that Norman had the requisite intent and 
knowledge relative to the criminal venture. Twice the 
trial court emphasized that “the mere fact that one is 
present at the scene of a crime, even though he may be 
in sympathy with the person committing it, will not 
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render him as an aider or abettor” (Tr, 332, 334). He 
specifically charged the jury in this connection that Nor- 
man had to share in the criminal intent of the person 
who committed the offense (Tr. 333), and the whole 
thrust of the instruction was to the effect that the jury 
was required to be convinced beyond a reasonable doubt 
that Norman had affirmatively participated before he 
could be found guilty as an aider and abettor (Tr. 332- 
335). If any changes or modifications of these instruc- 
tions were necessary, they should have been submitted 
in accordance with Rule 30, Fed. R. Crim, P. The pur- 
pose of the rule is to require timely raising of just such 
contentions as this at trial where relief may be obtained 
rather than on appeal. Villaroman v. United States, 87 
U.S. App. D.C. 240, 184 F.2d 261 (1950). In any event, 
Norman’s counsel expressed complete satisfaction with 
the charge as given (Tr, 344). The alleged deficiency 
therefore should not be considered as a basis for reversal. 
And the issue of Norman’s guilt, in appellee’s opinion, 


was properly submitted to the jury, whose verdict should 
be sustained. 


VL. There was ample though conflicting evidence identi- 
fying appellant Washington to support his conviction. 


(Tr, 54-56, 59-60, 63-64, 72, 100-01, 103-04, 115-16, 
124, 187-39, 141, 148, 158, 156, 160-61, 337-38) 


Where identification evidence is conflicting it is settled 
that the issue is of credibility for resolution by the jury. 
Young v. United States, 114 U.S. App. D.C. 42, 309 F.2d 
662 (1962); Wigfall v. United States, 97 U.S. App. D.C. 
252, 230 F.2d 220 (1956); see Trimble v. United States, 
No, 19942, D.C. Cir., September 15, 1966; Cf. Jones v. 
United States, — U.S. App. D.C. —, 361 F.2d 587 
(1966). In the instant case two police officers testified 
that they had not only got a look at all three appellants 
when their two cars were alongside each other, but they 
also saw them at close range when O’Bery and Wash- 
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ington fled from the damaged car. Officer Schlorb got 
an additional opportunity when he chased appellant Wash- 
ington some distance across a nearby field. Both officers 
were able to confirm their identifications almost imme- 
diately when the fugitives were captured. (Tr. 54-56, 
59-60, 63-64, 72, 100-01, 103-04, 115-16, 124, 137-39, 141, 
148, 153, 156, 160-61.). The trial court charged the jury 
with an appropriate and extensive identification instruc- 
tion (Tr. 337-38). Therefore, whether the officers did 
or did not recognize Washington as the man who had 
looked at them from the car and later fled from the pas- 
sengers side was a question of credibility which having 
been resolved on sufficient evidence in favor of the Gov- 
ernment by the trier of fact, should not be disturbed on 
this appeal. See Smith (& Cunningham) v. United States, 
122 U.S, App. D.C. 300, 302, 353 F.2d 838, 840 (1965). 


VII. Appellant’s contention that he was prejudiced by the 
trial court’s suggestion to his counsel regarding her 
tactics on argument is completely speculative and 
finds no support in the record. 


(Tr, 254, 258-60) 


The record plainly does not support appellant O’Bery’s 
contention that his trial counsel was “effectively pre- 
cluded” from arguing “the elements of the alleged 
crimes” by the trial judge (Brief of appellant O’Bery, 
p. 18). The record discloses no ruling that precluded 
argument (Tr. 258-60). Nor, for that matter is there 
any clear indication in the record that trial counsel was 
committed to any particular argument. Insofar as an 
action by the judge not clearly disclosed by the record 
occurs which is deemed prejudicial to the defendant, 
counsel has an affirmative duty at the time such preju- 
dice arises to make an accurate record showing precisely 
what occurred. Cf. Coca Cola Bottling Works, Inc, v. 
Hunter, 95 U.S. App. D.C. 83, 219 F.2d 765 (1955) ; 
Billeci v. United States, 87 U.S. App. D.C. 274, 282, 184 
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F.2d 394, 402 (1950). No objection to that action by 
the judge was recorded here, however. 

The circumstances do not suggest that this was a sit- 
uation where the judge subjected counsel to duress or 
undue influence or forclosed free choice of action. Compare 
Young (& Simmons) v. United States, 120 U.S. App. 
D.C. 312, 346 F.2d 798 (1965). The judge did suggest 
on the record that since O’Bery’s defense was mistaken 
identity, counsel would weaken that defense by argu- 
ments related to the elements of the offense itself. The 
suggestion was not made in the presence of the jury 
(Tr. 254). For all the record shows the court was offer- 
ing intelligent advice, regarding a matter which though 
apparently unrecognized by trial counsel might well seem 
to some to be self-evident. Apparently feeling strongly 
about the matter, he may have persuaded counsel of the 
merits of his position (Tr. 259). But whether or not 
to act on whatever his advice, if any, might have been 
was clearly a tactical matter not reviewable on appeal. 
Mitchell v. United States, 104 U.S. App. D.C, 57, 259 
F.2d 787, cert. denied, 358 U.S. 850 (1958); Bolden v. 
United States, 105 U.S. App. D.C. 259, 266 F.2d 460 
(1959). Appellee’s contention in any event is such utter 
speculation, is so clearly unsupported by any reasonable 
reading of the record, that there is no basis whatever 
for concluding that he was prejudiced by the trial judge’s 
suggestion. 


VIII. The instruction relating to appellant O’Bery’s identi- 
fication by the police officers was not prejudicially 
defective. 


(Tr. 320-22, 337-38, 344) 


Appellant O’Bery complains that the trial judge in 
effect charged the jury to consider appellant Norman’s 
motives to testify falsely but not the police officers’. To 
support his theory, he cites the placement of two instruc- 
tions within the charge as a whole and a reference to 
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the effect of motives present in the first instruction but 
omitted in the second. 

But it is clear that the first instruction, which includ- 
ed the admonition to the jury that the motives of a 
witness might affect the truthfulness of his testimony, 
was a general instruction, applicable to all witnesses. 
Its placement among the general instructions at the be- 
ginning of the charge demonstrates that purpose and 
effect beyond doubt (Tr. 321-22).7 The second was not, 
as appellant implies, only a repetition of the first which 
omitted the reference to motives and applied exclusively 
to police officers who made the identification.’ Rather, 


? The instruction which appellant claims was related with undue 
emphasis on Norman and not to the police officers was: 


You are instructed that a witness who takes the stand is 
presumed to speak the truth. This presumption, however, may 
be overcome by contradictory evidence, by the manner in which 
the witness testifies, or by the character of his testimony, or 
by evidence pertaining to his motives. (Emphasis supplied.) 
(Tr, 321-22.) 


What appellant overlooks is that this instruction followed instruc- 
tions informing the members of the jury (1) that they were the 
sole judges of fact and that it was for them alone to say what 
weight they would give to the testimony of any witness (Tr. 320- 
21); (2) that in passing upon the question as to the weight or 
credibility of different witnesses they should weigh every fact and 
circumstance in connection with the testimony (Tr. 321); (3) 
that some of the usual tests which among others could be properly 
applied were the deportment, reluctance to answer, apparent bias 
or interest in the result of the trial, probability or improbability 
of the testimony and its harmony or disharmony with other facts 
(Tr. 321); and (4) that they could reject in whole or in part the 
testimony of any witness believed to have knowingly testified falsely 
(Tr. 321). Following the cited charge the trial court instructed 
regarding the presumption of innocence and the need for proof 
of guilt beyond a reasonable doubt (Tr. 322), and the affect of the 
assault conviction upon Norman’s testimony as relating only to 
his credibility (Tr. 322). 


The different factors cited by the court amply demonstrates 
that the purpose of this instruction was quite different from that 
of the earlier general instruction and that it was not merely a 
repetition with the biased effect appellant suggests. 


In weighing the testimony of his witness and the witnesses 
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it had a distinguishable and limited purpose. It identi- 
fied factors which might affect the accuracy of an out 
of court identification, not the truthfulness of a wit- 
ness’ testimony in court. The motive of a witness to 
testify falsely was of course not directly relevant to such 
an instruction. 

In addition, the alleged omission was not the subject 
of objection at trial. No written instruction incorpo- 
rating this item was submitted at trial. O’Bery’s coun- 
sel expressed complete satisfaction with the charge as 
given. (Tr. 344.) “Normally, failure to give an instruc- 
tion not required does not constitute reversible error.” 
Obery v. United States, 95 U.S. App. D.C. 28, 29, 217 
F.2d 860, 861 (1954), cf. Salley v. United States, 122 
U.S. App. D.C. 359, 353 F.2d 897 (1965); Levine v. 
United States, 104 U.S. App. D.C. 281, 282, 261 F.2d 
747, 748 (1958). And the failure to amplify an instruc- 
tion is not generally the source of reversible error. 
(Fletcher) Smith v. United States, —- U.S. App. D.C. 


who have testified, that is the police officers as to the identity, 
the possibility of human error or mistake, and the possible 
likeness or similarity of persons, are elements that you should 
consider. 

You should also consider all of the conditions under which 
the witness first made the identification of the alleged persons 
who committed the offense, including the physical and emo- 
tional conditions of the witness or the witnesses at the time, the 
lighting in the area at the time, and the length of time of 
observation. You must consider all of these elements or all of 
these factors carefully in passing upon the possibility or the 
question as to the identification of the defendant or the de- 
fendants. 

Now in this regard, so far as identification is concerned, 
ladies and gentlemen of the jury, you are instructed that it 
is not necessary for the defendant or the defendants to prove 
that another person or other persons may have committed the 
crime in question. Nor is the burden on the defendants to 
prove his or their innocence. 

If facts and circumstances have been introduced into evi- 
dence which raises a reasonable doubt as to whether the de- 
fendant or the defendants are the persons who committed the 
crime in question, then you should find the defendant or the 
defendants not guilty. (Tr. 337-38.) 


34 


—, 359 F.2d 243 (1966); Ballard v. United States, 99 
U.S. App. D.C. 101, 287 F.2d 582 (1956). In his in- 
struction, of course, the trial judge was giving examples, 
not submitting a definitive list. 

Finally, assuming arguendo that the language of the 
instruction was not wholly satisfactory, the instruction, 
given twice in slightly varying language, that “Unless 
the circumstances of the identification of the defendant 
or the defendants is or are convincing beyond a reason- 
able doubt, then you must return a verdict of not guilty,” 
in all probability cured any defect (Tr. 387-38). See 
McKenzie v. United States, 75 U.S. App. D.C. 270, 278, 
126 F.2d 533, 5386 (1942); see also Jones v. United 
States, 118 U.S. App. D.C. 233, 307 F.2d 190 (1962) 
(whether viewing the charge as a whole the jury could 
have failed to understand its task); Shettel v. United 
States, 72 U.S. App. D.C. 250, 258, 113 F.2d 34, 37 
(1940) (fundamental question is whether the instruction 
correctly stated the applicable rule, which is what ap- 
pellant could rightfully demand). 


IX. Absent a request at trial, the failure of the trial judge 
to elaborate on his instruction relating to the pre- 
missible inference from possession of recently stolen 
property was not error. 


(Tr, 212-18, 226-27, 234-36, 241-48, 246, 256-58, 332- 
36) 


Appellants Norman and Washington, having expressed 
satisfaction with the charge at trial, now for the first 
time contend that the court’s charge as to the inference 
which might be drawn from possession of stolen property 
was insufficiently elaborate (Tr. 334). There are sev- 
eral compelling reasons why this contention should not 
prevail. First, besides expressing satisfaction, Washing- 
ton’s trial counsel made three requests for instructions, 
all granted (Tr. 260). Norman’s trial counse] sought 
an instruction “along the lines that his mere presence in 
that car doesn’t put him in possession of those objects, 
even though it is his car” (Tr. 256-58). It was granted 
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and given (Tr, 256-58, 332-34).° Furthermore, in this 
case an elaborate discourse on the difficult subject of 
what constitutes legal possession in this case would have 
made up in confusion what it lacked in utility. Norman’s 
defense that his apparent physical possession was inno- 
cent and unknowing. His own testimony established that 
he was present when the property was loaded and that 
he gave his consent. (Tr. 212-13, 226-27, 234-36, 241- 
43, 246). Any argument that he lacked legal possession 
was inextricably linked to that concept. Washington’s 
defense was clearly limited to the contention that he 
was mistakenly identified since Norman’s testimony had 
clearly put his two companions in possession of the stolen 
cargo. The facts in this case, therefore, place it well 
within the control of this Court’s decision in (Fletcher) 
Smith v. United States, supra, and Rivera v. United 
States, No. 19528, D.C. Cir., May 10, 1966. Compare 


®°THE COURT: The Court will tell the jury, as long as you 
want it, that if they find that he didn’t do or know anything about 
it— 

MR. BEAUDIN: That is all I ask from this Court. 

THE COURT: But you are certainly going to argue that point. 

MR, BEAUDIN: I certainly am, yes, your Honor. But I would 
like to know that your Honor was going to tell the jury that. 

THE COURT: Because it will go with aiding and abetting. 

MR. BEAUDIN: Yes. 

THE COURT: Do you follow me? 

MR. BEAUDIN: Yes I do. (Tr. 257-58.) 


The instructions given pursuant to appellant Norman’s request 
were as follows: 
However, the mere fact that one is present at the scene of 
a crime, even though he may be in sympathy with the person 
committing it, will not render him as an aider or abettor in 
the offense of the criminal act (Tr. 332). 


* * * * 


You must find, if you should find that the defendants O’Bery 
and Washington did participate in the housebreaking, you must 
find further that the defendant Norman aided and abetted; 
that he connived and that he assisted; that he aided in the 
criminal act. 

And furthermore, that the mere presence at the place and 
at the time that a crime is committed does not in and of itself 
prove that a person is aiding or abetting. (Tr. 833-34.) 
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Barfield v. United States, 229 F.2d 936 (5th Cir. 1956). 
Therefore, the instruction having comported substantially 
with the one approved by this Court in Bray v. United 
States, 113 U.S. App. D.C. 136, 189, 306 F.2d 743, 746 
(1962), appellee submits there is no deficiency requiring 
reversal.’° 


10 Also, ladies and gentlemen of the jury, in this case evidence 
has been introduced or submitted to you to show that the three 
defendants on December 8th with the allegations that the three 
defendants were found in exclusive possession of recently stolen 
property. Now it is a rule of our law that when recently stolen 
property if found in the exclusive possession of someone, the jury 
may infer that from that fact or of such such possession, that the 
possessor of the property was the thief. 

Now if from the evidence you should be convinced beyond a 
reasonable doubt that the property here in question was stolen 
from Mr. Johnson or from 4605, as the Court recalls, North Capitol, 
which was the property in question, and that it was stolen and that 
the defendant or the defendants soon after its theft was in ex- 
clusive possession of the property, that is a circumstance to be taken 
jnto consideration by the jury in determining your verdict. 

Now unless such possession is satisfactorily explained by the 
facts and circumstances and brought out at the trial, the fact of 
such possession is a sufficient basis to warrant your finding the de- 
fendant or the defendants guilty. 

The Court instructs the jury, however, that while you are per- 
mitted under the law to draw an inference of guilt from the fact 
that the defendant or the defendants was or were discovered in 
exclusive possession of recently stolen property, you are not re- 
quired—you are not required—to make such a finding. It is entirely 
within your discretion. 

Nor if you do draw the inference, are you required, that is that 
particular basis alone, to find the defendants guilty. Although you 
may do so in your discretion. If the defendant or the defendants’ 
explanation of his or their possession of the property is in your 
opinion truthful, if it is consistent, if it is presented to you to your 
satisfaction, and if it is not contradicted, then it is the same at all 
times, it remains the same at all times, then the possession by the 
defendant or the defendants ceases to be a basis for an inference 
of guilt. 

But if it is not explained to your satisfaction you are permitted 
but not required to find or to infer that the defendant or the de- 
fendants were guilty of the theft in question. (Tr. 335-36.) 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
WILLIAM H. COLLINS, JR., 
EDWARD T. MILLER, 
Assistant United States Attorneys. 
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UNITED STATES COURT OF APPEALS da es 
FOR THE DISTRICT OF COLUMBIA CIRCUTYjnited Siates Court of F2EeaS 
tor the Disirit Cc] Settee piccuit 


tHE «MAY 2 3 1967 


No. 20,243 


PETITION FOR REHEARING EN BANC 


I. Preliminary Statement 

Appellant's housebreaking and grand lazeegy convictions were 
affirmed by 8 division of this Court on Mey 9, 1967, The opinion, in 
appellant's judgment, erroneously conflicts with prior yulings of this 
Court, the Supyeme Court end other courts in reletion to ceytein sue 
stentiel matters involving the administration of justiee, We think, 
also, the opinion establishes a dangerous precedent foy this Court 
which eould destyoy the legal distinction between grand end petty 
larceny. Appelisnt therefore respectfully urges the Court to veheer 
this case en bene. 

There follows a wrief summary of the relevant feets for the 


convenienee of the non-division members of the Court, 
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II. Facts 
Appellant was the owner of and one of two passengers in an 


automobile which two uniformed policemen in a marked squad car were pur- 


suing for a traffic violation. During the chase the officer who later 


arrested appellant broadcast a radio lookout for a traffic offense only. 


Prior to the arrest, the officer saw a television set in the trunk of the 
fleeing car and thought that there was a possibility of a housebreaking 
and that appellant might have committed such an offense. The officer at 
that time was aware of a traffic violation only by the driver ee the car. 
He did not know of any offense which appellant could have committed and 
he did not believe that appellant had committed an offense. Within mo- 
ments after the chase began the car struck a tree, The driver and the 
other passenger fled while appellent remained in the immobilized car, 

The officer, on reaching the scene of the crash a moment later, 
immediately arrested appellant at the door of the car. He did not state 
@ reason for the arrest, although he conversed with appellant about the 
items in the car and their previous location. And he did not advise ap- 
pellent as to his legal rights. As a result of this conversation the 
officer concluded that he could reasonably believe that a housebreaking 
had been committed. 

Following this conversation the two officers inspected the in- 
side of the car at the scene of the collision. They sew a television 
set in the trunk and a phonograph on the rear seat. In addition, they 


saw phonograph records inside the car. Their testimony suggests that 
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either or both observed at least one record located outside the car. 
Each record examined by the officers bore a label with the name and ad- 
dress of a person who, the officers leter learned, was the owner of the 
records as well as the television set and the phonograph.. At some un- 
known time thereafter the police searched the interior of the car at the 
station. 

The transcript is silent as to whether any incriminating evi- 
dence came from means other that the searches and seizures of the con- 


tents of the car. From the record we cannot kmow (s) what each officer 


saw outside and inside the car, respectively, (b) when and where he did 


so, (c) what records, respectively, were and were not in plein view, and 
(a) whether 912 of the incriminating evidence resulted only from the in- 
spection and the search of the car at the scene of the arrest and the 
station respectively. 

It is highly speculative whether either officer ever read the 
label on any record observed outside the car. We therefore question the 
accuracy of and are unaware of the basis for the division's statement on 
page 3 of the Slip opinion which says: "Utilizing the name and sddress 
found on the envelope containing a record which was on the ground, the 
officers communicated with Johnson..... ." The very crucial point here 
is whether all the incriminating evidence was the result only of the 
search of the car without a warrant following an srrest based only on 
suspicion and made only for investigation. We deem it incumbent on Ap- 


pellee to enlighten the Court on this serious matter end to furnish the 
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relevant transcript citations, if any. 

Over objection the trial judge, in appellant's Judgment, com- 
mitted reversible errors. Also, the prosecutor in the closing argument 
and the judge in the charge to the jury, respectively, each made an in- 
correct statement which could have influenced the jury against appellant. 
As to these two latter matters, the opinion of the division is silent. A 
due consideration thereof in view of prior decisions of this Court could 
properly result in a reversal. We therefore urge the Court en bane to 
analyze our contentions in our Msin and Reply briefs. See Main brief, 


pp. 14-15, 37-38; Reply brief, pp. 7-8. 


III. Argument 
A. Possession of recently stolen property 

Only if appellant wes in possession of the recently stolen tele- 
vision set, phonograph and records was he guilty of housebreaking and lar- 
ceny. We respectfully submit that the triel court's instruction to the 
jury on this point was patently unglear, confusing, misleading and preju- 
dicial. Appellee's only reply to this contention was that, "an elaborate 
discourse on the difficult subject of what constitutes legal possession 


in this case would have made up in confusion what it lacked in utility." 


(Appellee's brief at page 36 where the instruction is set forth in full). 


Appellant argued (a) that his presence in the car when he was arrested 
did not show that he was in possession of the recently stolen articles 


here involved and (b) that under the circumstances of this record there 
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was a need for a clear and understandable instruction on the concept of 
"possession". The opinion of the division rejects, sub silentio, the 
reasoning and applicability of Goodwin v. United States, 121 U. S. App. 
D.C. 9, 11, 347 F. 2d 793 (1965) and the essential elements of posses- 
sion as cogently set forth in Barfield v. United States, 229 F. 2d 936 
(C. A. 5 - 1956) and in Pearson v. United States, 192 F. 2d 681 (C.A. 6 - 
1951), where the court held that the driver of a car was not in posses- 


sion of its stolen cargo. The division seemingly exempts the trial 


judge from his serious task of guiding the jury as to what constitutes 


possession and those factors which jurors cust consider to determine 
whether there can be a rational inference. The instant opinion does not 
recognize or apply to the facts hove the teaching of Bollenbach v. United 
States, 326 U. S. 607 (1946), where the Court reversed a conviction be- 
cause of a defective instruction on "possession of stolen property", At 
page 613 the Court said: "A conviction ought not to rest on an equivocel 
direction to the jury on a basic issue." The trial judge instructed on 
"exclusive possession"; appellant challenged the instruction, and the 
civision ignored this troublesome issue going to the very essence of ap- 
pellant's conviction. 
B. Sufficiency of evidence of proof of grand larceny 

In a most far-reaching part of the opinion, the division, in 
effect, holds that the jury can speculate on the value as of a given date, 
of items of furniture purchased several years earlier, merely on the 


basis of the purchase price, in the absence of any reasonable judgment 
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having its basis in a proper consideration of all relevant facts. (Page 5 
of Slip opinion). The division rejects the need to weigh such material 


factors of value as fairness of original purchase price, operating con- 


dition, appearance, wear, care, depreciation and availability of replace- 


ment parts. The trial court recognized that wear and abuse might have 
caused the television set and phonograph to be worth less than $100 but 
he failed to instruct the jury accordingly. Speaking of these aus the 
trial judge said: "If they were in my house they may not be [worth more 
than $1007 with the kids working on them. But I am not going to tell the 
jury thet". (1. 190, appellant's brief 13). The implied doctrine of the 
division overrules in effect the holding in Stendard Oil Co. v. Southern 
Pacific Co., 268 U. S. 146 (1925); Ransom v. United States, 119 U. S. App. 
D. C. 154, 357 F. 2a 550 (1964)ena Yonan Rug Service, Inc. v. United 
Services Automobile Ass'n, 69 Atl. 24, 62, 64 (D. C. Mum App., 1949). 
This Court sitting en banc, should therefore review the division's novel 


doctrine of proof of velue as it applies to grand larceny prosecutions. 


C. Evidence of prior conviction 
The opinion of the division is singulerly silent with refer- 
ence to our contention as to evidence of prior conviction. In view of 
the peculier context of the evidence the jury should not have been told - 
at the very outset 
[ot the cross examination of appellant, that he had been convicted of 
simple assault. That appellant’s contention on this point was not 
"trivial if not quite frivolous in nature,” as the division perhaps sug- 


gests, (Slip opinion page 5) is seen from the serious concern of this 


and other courts in this matter. See Luck v. United States, 1021 U. S. 


Pa fee 
App, D. C. 151, 348 F. 2a 763 (1965); Brow v. United States, App. 
Di 0 » 370 F. 24 2h2, 243-245 (1966); Brooke v. United States, 
Case No. 20,241, decided April 19, 1967, Slip opinion pp. 10-12. The 
opinion of the division,by its very silence, improperly excluded fren 
or narrowed the scope of the review on appeal essential for a determt- 
nation that the triel court did exercise the sound discretion required 
by the previous opinions of this Court. In our view, this Court should 
decide whether, over the objection of e defendant in s criminal case, the 


prosecutor can prejudice the jury against him by knowledge of # prior eon- 


viction totelly unrelated to jtherge for which he is trie@. In our Mein 


and Reply Briefs we argued that telling the jury, at the stert of his 
cross examination, that appellent had a simple asseult conviction ceuld 
not enlighten but could prejudice the jury. The record is silent as to 
whet, if anything, the trial court did to determine these vitel questions 
of relevance, prejudice, confusion of the issues, misleading the jury 

and balancing these various factors, We submit that the opinions of this 
Court, prior to the instant opinion, require the exercise of sound discre- 
tion by the triel judge. We submit that he should have precluded evidence 
of prior conviction until appellant had completed his cross examination. 
Until that moment the judge could not determine whether mention of prior 
conviction would more likely be harmful than helpful in deciding the 
question of appellant's guilt. In this connection, we refer the Court 

to psges 41-43 of our Main Brief and perticularly commend the lenguage 


of Judges Swan, Medina and Harlan quoted therein to the effect that the 
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sole purpose and effect of asking of a defendant on cross examination 
about a prior conviction of en unrelated offense is to humiliate and 
degrade him. 


D. Legality of the arrest and the searches 
and seizures. 


The undisputed fact relating to appellant's arrest is that it 


was made only on suspicion of s possible housebreaking possibly commit- 
ted by appellent and for investigation of this suspected offense. This 
arrest was without probable cause. Gatlin v. United States, 117 U. S. 
App. D. C. 123, 127-128, 326 F. 2d 666, 670-671 (1963) end Bowling v. 
United States, 122 U. S. App. D. C. 25, 350 F. ea 1002 (1965). "The 
police may not arrest upon mere suspicion..... ." Mallory v. United 
States, 354 U. S. 449, 454 (1957). See also cases cited in Main Brief. 
pages 27-30. 

The opinion of the division appears to reject the application BAR 
of this doctrine. (Slip opinion p. 4). Moreover, it improperly commingles 
the problem of probable cause as to the appellant here with that of his 
co-appellants, whose arrests were made under basically different circum- 
stances. (Appellant's Brief pp. 6-9). We therefore respectfully submit 
that the cases cited on page 4 of the opinion do not support an affirm- 
ence, In Price v. United States, 121 U.S. App D. C. 62, 3UO F. 2468 
(1965), the defendant in both the trial and on appeal, conceded the le- 
gality of his arrest. Bell v. United States, 102 U. S. App. D.C. 383, 
287, 254 F.2d 82 (1958), agrees with appellant that for an arrest to be 


valid the officer must have a "belief that a felony had been committed 
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and that the person before him had committed it.” (102 U. S. App. D.C. at 
page 387). Goodwin v. United Stetes, supra, likewise susteins our position. 
That the questions of Appellant's arrest and the search and 
seizure without warrents are serious 4s seen in Cooper v. California, 386 
U. S. 58, decided on February 20, 1967, decided by a 5 to 4 vote. We there- 
fore submit thet this Court en benc should canvass our substantiel contentions 
here end render an opinion which will clarify the constitutional issues 
involved. °.- ach cee 
Appellant submits that the opinion of the division is silent 
relative to two kinds of episodes which have given this Court grave concern. 
On pege 10 of our Reply Brief we argued that the prosecutor had given an 
erroneous account on a certain material point in his closing argument. 
See pages 13-15 of our Main Brief for the full story. We relied on King 


v. United States, U. S. App. D. C. No. 19641, decided on December 21, 1966 


and Corley v. United States U.S. App. D.C. » 360 F. 2d 884 (1966). 


On the subject of aiding and abetting by this eppellant, he was the only 
witness end there was no variance in his testimony. Yet the trial judge's 
instruction to the contrary wes incorrect. We suggest that appellant could 
have been prejudiced by such an erroneous charge to the jury and that this 
Court should consider these matters in view of the uncontradicted evidence 
in the record. 
IV Conclusion 
Wherefore, the appellant respectfully requests this Court to - 


rehear this case en banc. 


MILTON A. KALLIS 
Attorney for Appellant 
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